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QUESTIONS PRESENTED 





1. Whether a prospective witness is a party or may intervene 
as of right in a proceeding for an order approving a committee 
application and requiring testimony under subsections (a) and (b) 
of the Immunity Act of August 20, 1954, 68 Stat. 745, 18 U. S. C. 
1291. 

2. Whether in such a proceeding the District Court is required 
to determine that the alleged committee investigation is within the 
scope of the Act and is being conducted within the court's district, 

3. Whether an order issued under subsections (a) and (b) of 
the Act must confine its direction of testimony to matters within the 
scope of the Act. 

4. Whether subsections (a) and (b) vest discretion in the 
District Court to determine whether immunity should be granted. 

5. Whether subsections (a) and (b) of the Act are uncon- 
stitutional. 

6. Whether the District Court was deprived of jurisdiction 
to enter an order under the Act requiring testimony, by the filing 
of a notice of appeal from an order denying the prospective witness 


the right to appear in the proceeding. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13,787; 13,788; 13,789; 13,790 


13,808; 13,809; 13,810; 13,811 


In re ROBERT McELRATH, WILFRED M. OKA, 
MYER C. SYMONDS, HAROLD GLASSER, Appellants 





Appeals from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 
JURISDICTION 

These are consolidated appeals from orders of the District Court 
which (1) denied the motion of each appellant to vacate an order 
striking the appearance of his attorney or in the alternative to 
permit him to intervene as a party defendant (Nos. 13,787; 13,788; 
13,789; 13,790); and (2) ordered each appellant to appear as a 
witness before the Senate Internal Security Subcommittee and testify 
or produce evidence (Nos. 13,808; 13,809; 13,810; 13,811). 

Jurisdiction of the District Court was predicated on section 
l(a) and (b) of the Act of August 20, 1954, 68 Stat. 745, 18 U. S. 
Code 3486(a) and (b), hereafter called the Act. Jurisdiction of this 


Court is conferred by 28 U. S. Code, sec. 1291. 


STATEMENT OF TH CASE 
On March 1, 1957, a representative of the Senate Committee on 
the Judiciary and its Internal Security Subcommittee filed in the 
District Court unsworn applications for orders requiring appellants 
to testify and produce evidence pursuant to the Act. Each appli- 
cation alleged that the Subcommittee "tis in the course of an inves- 
tigation relating to the interference with or endangering of, or any 


plans to interfere with or endanger the national security or defense 


of the United States by treason, sabotage, espionage, sedition, 


,eye pve dae ee vw etd *& 4, 


seditious conspiracy or the overthrow of its government by force and 
violence, which investigation is being carried on in the District 
of Columbia and elsewhere." 

Each application also alleged that the Committee on the 
Judiciary had, after notice to the Attorney General and on receiving 
no objection from him, authorized by a two-thirds vote the granting 
of immunity to the appellant involved. It was also alleged that the 
Attorney General had been served with a copy of the application and 
notified of the time proposed for its presentation to the District 
Court. 

Attached to each application were certified copies of two 
resolutions, one of the Internal Security Subcommittee and the other 
of the Judiciary Committee. Each Subcommittee resolution requested 
the Judiciary Committee to authorize the grant of immunity to the 
particular appellant. It recited that the Subcommittee was in the 


course of an investigation described in the general, alternative 





terms quoted above; that the Subcommittee "has reason to believe 
that" the particular appellant "may refuse to testify or give 
evidence, claiming his privilege against self-incrimination;" and 
that the Subcommittee "is of the opinion and belief that the import- 
ance bo the investigation aforesaid of the testimony and evidence" 
the particular appellant "may be able to give is sufficiently great 
to justify a grant of immunity." Each Committee resolution repeated 
the Subcommitteets recitals and authorized the Subcommittee to grant 
immunity to the particular appellant. 

The applications and their attachments did not state the 


a 


Subject of the alleged investigation or the nature of the evidence 
a el rrr 
which appellants could give. Nor did they indicate the bases for the 


beliefs, asserted in the resolutions, that appellants ni gai withhold 


Sa TARO on clains of the priate Rican self-incrimination and 
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that the seitieaitie wscetlante eould pive was sufficiently impe tant to 
justify granting them immunity. 
On March 4, 1957, David Rein filed with the District Court a 


praecipe entering his appearance as attorney for appellants McElrath, 


Re 
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Oka and Symonds, and Joseph Forer filed a praecipe entering his 
appearance as attorney for appellant Glasser. On March 6, 1957, 
District Judge Letts entered an order in each case striking the 
appearance on the ground that the Act "does not provide for ad- 
versary proceedings, and that the filing of the appearance of 
attorney for the prospective witness to be granted immunity was 
accepted by the Clerk of this Court through error.'' Each order 
recited that it was made "without prejudice to any rights prospective 
witness may have or acquire through recourse to appropriate pro- 
cedure.'* The orders were entered by the District Court sua sponte 
and without notice or hearing. 

Each appellant thereupon moved to vacate the order striking 
the appearance of his attorney or in the alternative to permit the 
appellant to intervene as a party defendant under Rule 24(a) of the 
Federal Rules of Civil Procedure. The motion recited that pursuant 
to Rule 24(c) the movant attached (1) a proposed motion to dismiss 
the application made on behalf of the Judiciary Committee and the 
Internal Security Subcommittee, and (2) a proposed answer in the 
event the motion to dismiss should be denied. The proposed motion 
to dismiss asserted that the Act is unconstitutional and that the 
Subcomnitteets application failed to state facts warranting the 
entry of an order under the Act requiring testimony. The proposed 
answer, in addition to repeating these defenses (see Federal Rule 
9(c)), asserted, ‘The order requested by the application is not 
warranted by the facts and circumstances."' The proposed answer 
also pleaded insufficient knowledge or information to form a 
belief as to the truth of the application's allegations concerning 
the Subcommittee's investigation and notifications of the Attorney 
General. Under Federal Rule 8(b), such an averment has the effect of 
a denial. 

After hearing argument, District Judge Pine on March 20, 1957, 
entered orders denying appellants’ motions to vacate the orders 
striking the appearances of their attorneys or to permit them to 


intervene. On that same day appellants filed notices of appeal from 








Judge Pinets orders. The appeals so taken are numbers 13,787 to 
13,790, inclusive, in this Court. 

On April 10, 1957, without notice to appellants and without 
the presence of appellants or their counsel, Judge Pine signed 
orders presented by the Subcommittee which approved the applications 
of the Subcommittee and ordered each appellant to “appear as a 
witness before the said Internal Security Subcomnittee at a time 
and place to be designated by the said Subcommittee, and then and 
there testify or produce evidence as lawfully reouired by the said 
Subcommittee.'* The appeals taken from these orders are numbers 13,808 
to 13,811, inclusive, in this Court. 

At the time the orders were presented to Judge Pine for sig- 
nature, the Subcommittee's representative gave the court copies of 
the notifications to the Attorney General and letters from the Attorney 
General indicating that he had no wish to oppose the applications. 
Other than these letters and the certified resolutions attached to 
the applications, Judge Pine received no ee Nor was he 
informed of the subject-matter of the alleged investigation or in- 
vestigations, of the evidence expected to be obtained from appellants 
by the Subcommittee, or of any circumstances indicating that grants 
of immunity were necessary or desirable in order to procure such 


testimony. 


STATUTE AND RULE INVOIVED 


The Act of August 20, 1954, 68 Stat. 745, amended 18 U. S. 





1. The Subcommittee also filed an affidavit by Senator East- 
land, chairman of both the Judiciary Committee and the Subcommittee, 
Oppdsing:a.stay of the’ proceedings on the groundd that, "Even such 
delay as might be involved in appeal procedure in the Cairt of Appeals 
might be sufficient th thwart or frustrate the Committee*s purpose to 
secure the needed and desired testimony in time to permit formula- 
tion and enactment of appropriate legislation while it will have 
maximum impact and effect in preserving and protecting the national 
security and defense of the United States." 








Code, section 3/86, to read as follows: 


3486. Compelled testimony tending to incriminate witnesses; 
immunity 


(a) In the course of any investigation relating to any 
interference with or endangering of, or any plans or attempts to 
interfere with or endanger the national security or defense of 
the United Spates by treason, sabotage, espionage, sedition, seditious 
conspiracy or the overthrow of its Government ty force or violence, 
papers, or other evidence before either House, or before any 
committee of either House, or before any joint committee of the two 


Houses of Congress on the ground that the testimony or evidence 
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required of him may tend to incriminate him or subject him to a 
penalty or forfeiture, when the record shows that -- 
(1) In the case of proceedings before one of the Houses 
of Congress, that a majority of the members present of that 
House; or 
(2) in the case of proceedings before a committee, 
that two-thirds of the members of the full committee shall 
by affirmative vote have authorized such witness to be 
granted inmunity under this section with respect to the 
transactions, matters, or things concerning which he is 
compelled after having claimed his privilege against self- 


8 ed 


incrimination to testify or produce evidence by direction of 





the presiding officer and 
that an order of the United States district court for the district 
wherein the inouiry is being carried on has been entered into the 
record requiring said person to testify or produce evidence. Such an 
order may be issued by a United States district court judge upon 
application by a duly authorized representative of the Congress or 
of the committee concerned. But no such witness shall be prosecuted 
or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he is so compelled, 


after having claimed his privilege against self-incrimination, to 
NIE sree te ANE. eee niente  isaay Pini 


be 


testify or produce evidence, nor shall testimony so compelled be 
used as evidence in any criminal proceeding (except prosecutions 
described in subsection (d) hereof) against him in any court, 

(b) Neither House nor any committee thereof nor any joint 
committee of the two Houses of Congress shall grant immunity to any 
witness without first having notified the Attorney General of the 
United States of such action and thereafter having secured the 
approval of the United States district court for the district 
wherein such inquiry is being held. The Attorney General of the 
United States shall be notified of the time of each proposed 
application to the United States district court and shall be given the 
opportunity to be heard with respect thereto prior to the entrance 
into the record of the order of the district court. 

(c) Whenever in the judgment of a United States attorney the 
testimony of any witness, or the production of books, papers, or 
other evidence by any witness, in any case or proceeding before any 
grand jury or court of the United States involving any interference 
with or endangering of, or any plans or attempts to interfere with 
or endanger, the national security or defense of the United S,ates by 
treason, sabotage, espionage, sedition, seditious conspiracy, viola- 
tions of chapter 115 of title 18 of the United States Code, viola- 
tions of the Internal Security Act of 1950 (64 Stat. 987), violations 
of the Atomic Mmergy Act of 1946 (60 Stat. 755), as amended, violations 
of sections 212(a) (27), (28), (29) or 241 (a)(6), (7) or 313 (a) of 
the Immigration and Nationality Act (66 Stat. 182-185; 204-206; 240- 
241), and conspiracies involving any of the foregoing, is necessary 
to the public interest, he, upon the approval of the Attorney General, 
shall make application to tne court ‘that the witness shall be instructed 
to testify or produce evidence subject to the provisions of this 
section, and upon order of the court such witness shall not be 
excused from testifying or from producing books, papers, or other 
evidence on the ground that the testimony or evidence required of 
him may tend to incriminate him or subject him to a penalty or 


forfeiture. But no such witness shall be prosecuted or subjected to 
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any penalty or forfeiture for or on account of any transaction, 


matter, or thing concerning which he is compelled, after having 
clained his privilege against self-incrimination, to testify or 
produce evidence, wer shall testimony so compelled be used as 
evidence in any criminal proceeding (except prosecit ion described 
in subsection (d) hereof) against him in any court. 

"(d) No witness shall be exempt under the provision of this 
section from prosecution for perjury or contempt committed while 
giving testimony or producing evidence under compulsion as provided 
in this section. 

Rule 24(a) and (c) of the Federal Rules of Civil Procedure 
provides; 

(a) INTERVENTION OF RIGHT. Upon timely application anyone 
shall be permitted to intervene in an action: (1) when a statute of 
the United States confers an unconditional right to intervene; or 
(2) when the representation of the applicant's interest by existing 
parties is or may be inadequate and the applicant is or may be 
oe ee ee 
situated as to be adversely affected by a distribution or other 
disposition of property which is in the custody or subject to the 
control or disposition of the court or an officer thereof. 

Hoe He 4 4 

(c) PROCEDURE. A person desiring to intervene shall serve a 
motion to intervene upon all parties affected thereby. The motion 
Shall state the grounds therefor and shall be accompanied by a 
pleading setting forth the claim or defense for which intervention 
is sought. The same procedure shall be followed when a statute of 
the United States gives a right to intervene. When the constitution- 
ality of an act of Congress affecting the public interest is drawm in 
question in any action to which the United States or an officer, 
agency, or employee thereof is not a party, the court shall notify 
the Attorney General of the United States as provided in Title 28 


USC, sec. 2403. 











STATEMENT OF POINTS 


l. The District Court erred in denying appellants’ motions 
to vacate the orders striking the appearances of their attorneys or 
in the alternative to permit them to intervene. 

2. The District Court erred in issuing the orders approving 
the Subcommitteets applications and requiring appellants to testify 


or give evidence before the Subcommittee. 


SUMMARY OF ARGUMENT 
I. 

The District Court erred in excluding appellants from partici- 
pation in the proceeding below. 

There being no expression on the subject in the Act, it should 
not be presumed that Congress meant to legislate the unique procedure 
whereby a final injunction order against a named individual is entered 
ex parte. Nor is there any basis for assuming that Congress meant to 
oust the Federal Rules of Civil Procedure and the appellate juris- 
diction of Courts of Appeal. 

In the analagous proceedings seeking court compulsion of 
testimony before administrative agencies, the prospective witness is 
a party defendant. In the case which arose under subsection (c) of the 
Act, the witness was permitted to oppose the application for an order 
directing his testimony. 

If the prospective witness is not a party, the Act is clearly 
unconstitutional because the proceeding does not involve a case or 
controversy. 

Appellants have an interest, which they are entitled to defend, 
in preserving their privacy and their privilege against self- 
incrimination from the injury of invasion by an unauthorized or 
unconstitutional order. It is immaterial that the Subcommittee may 
demand their testimony by itssubpoena. Injunctions frequestly 
command conduct which is already required. Nevertheless, due process 
prohibits their issuance ex parte. 

It tends to defeat the purposes of the Act if prospective 


~ witnesses may not contest committee applications for failure to” ~ 





satisfy the Actts conditions for the granting of immunity. 
The orders involved in the first set of appeals are final and 
hence appealable. The appeals from these orders have not been mooted 


by the issuance of the orders directing testimony. 


II. 

The Act requires the District Court to determine whether the 
statutory conditions for the grant of irmunity have been complied 
with. The court here did not fulfill this obligation because it did 
not ascertain the nature of the Subcormittee's investigation and 
therefore did not and could not determine that the investigation was 
within an area described in the Act or that the court had territorial 
jurisdiction. These errors were compounded by the fact that the 
orders are not restricted to requiring testimony on a subject within 


the Act ° 


III. 

The District Court exercised no discretion in determining 
whether immunity should be granted, nor did it have the information 
essential to the exercise of such discretion. Under subsections (a) 
and (b), unlike (c), the court is vested with a discretionary function. 
This appears from the clear language of the subsections, from the 
provision for opportunity by the Attorney General to contest 


committee applications, and from the legislative history. 


IV. 
Subsections (a) and (b) of the Act require the District 
Courts to make policy decisions on matters committed by the Con- 
stitution to the legislative and executive branches. The subsections 
are therefore invalid under the doctrine of separation of powers and 
the principle that non-judicial functions may not be vested in 


constitutional courts. 


Ve 
Tne orders directing appellants to testify were entered after 


appellants had appealed from the orders denying their motions to 


9. 
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vacate the order striking the appearances of their attorneys or in 
the alternative to permit them to intervene. The filing of these 
appeals deprived the District Court of Further jurisdiction in the 
proceedings, and hence the orders requiring testimony were erroneous- 


ly entered. 


10. 








ARGUMENT 


I. The District Court Erred In Refusing to Allow 
_ Appellants to Participate as Parties Defendant. 


Subsection (a) of the Act provides that upon application 
by the committee concerned, a district judge may issue an order 
requiring a prospective witness to testify or produce evidence 
before the committee. The Act says nothing either way on the 
question of whether the prospective witness is a party to the pro- 
ceeding or, if not automatically a party, may intervene of right 
under Rule 24(a). : 

The order authorized by the Act is a final order which 
terminates the proceeding in the District Court and directs action 
by a named individual. Nothing more remains to be done in the 
District Court. Contempt proceedings may follow in the event of 
disobedience of the order, but this is true of any injunction order. 

It is simply unheard of in American jurisprudence that a 
final injunction order commanding action by a named individual may 


be entered ex parte without allowing the individual to appear and 





defend. Accordingly, there being absent any statutory language on 
the subject, it should not be presumed that Congress intended to 
legislate a procedure which is so unique and so contrary to orthodox 
methods. 

Moreover, Congress was legislating against the background 
that proceedings in the federal courts are governed by the Federal 
Rules of Civil Procedure, and there is nothing in the Act to warrant 
& supposition that Congress meant to oust the Rules, which provide 
for service and opportunity to contest. Furthermore, Rule 24(a) 
expressly provides that "anyone shall be permitted to intervene" 
when representation of his interest by existing parties is or may be 
inadequate and he may be bound by a judgment. The preconditions to 
this mandatory provision clearly exist here. 

A necessary corollary of the Subcommittee's position that 


the prospective witness has no standing to appear is that the District... 
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Court's order is not appealable. Yet the Subcommittee can point to 


nothing in the language or legislative history of the Act to support 
the view that Congress meant to oust not only the Rules of Civil 
Procedure but also the provisions of the judicial code giving appellate 
jurisdiction to Courts of Appeal over final District Court orders. 

A close analogy to the Act is supplied by the familiar 
statutes authorizing the federal courts to require the giving of 
testimony before administrative agencies. In such proceedings, the 
prospective witness is a party defendant, may contest issuance of 
the order requiring his testimony, and may appeal the order. This 
is true even though the statutes are as silent as the Act on the 
question of necessary parties. I.C.C. v. Brimson, 154 U. S. 447; 
Harriman v. I.C.C. 211 U. S. 407; Ellis v. U. S., 237 U. S. 434; 

Jones v. S.E.C., 298 U. S. 1; Wockner v. U. S., 211 F. 2d 490, 

These cases demonstrate that a person has a sufficient 
interest in not being ordered to testify so that he must be allowed 
to appear and defend against the issuance of an order requiring his 
testimony. The same interest is involved in the case of an order 
under the Act, and hence the same result should follow. Subsection 
(a) of the Act expressly provides that the order shall require the 
individual to testify, and such were the orders entered in these 
cases. Even if appellants have no desire to claim the privilege 
against self-incrimination, or if the Subcommittee does not actually 
offer them immunity, or if questions are asked to which the privilege 
is applicable, the appellants are under the compulsion of the court's 
order to testify. In this respect, therefore, they have the identical 
standing as persons whose testimony is sought to be compelled by court 
order entered on application of an administrative agency. 

Moreover, appellants have an even greater interest to protect, 
and therefore their right to appear is, if anything, greater than that 
of the prospective witness before an administrative agency. For the 
order under the Act removes not only a right of privacy, but also the 
constitutional right to rely on the privilege against self-incrimination. 
A witness may prefer the right of silence to immunity. Moreover, if 
he believes, as do the appellants here, that the Act is unconstitutional, 


_he should have an opportunity to defend against the issuance of the order 


12. 
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on that ground. Otherwise, we may have an unseemly use of the judicial 


process to coerce an individual into surrendering a constitutional right 
in exchange for a promised immunity which turns out to be unavailing. 

And even if the Act is constitutional, nevertheless Congress 
has provided that the privilege should be replaced by immunity only 
under limited circumstances and in limited areas. The prospective 
witness has an interest, which he should be able to defend, in seeing 
that he is not stripped of his privilege under conditions and for reasons 
not provided by the Act. 

The Subcommittee's position is contradicted not only by the 
cases involving administrative agencies, but by the case which arose 
under subsection (c) of the Act, involving the grant of immunity by the 
Attorney General in grand jury proceedings. In that case, application 
for an order requiring the witness to testify before the grand jury 
was wedia on notice to the witness, who was permitted to oppose the 
application. In re Ullman, 128 F. Supp. 617. The court stated 
(at 625, emphasis supplied): 

"When an order is sought to force a 
witness to testify in exchange for immunity 


against prosecution authorized by statute, 
he is entitled to advance before the court 


any other ground, legal or constitutional, 
for continued refusal to answer. And only 
when it appears that full and absolute 
immunity has been substituted for his 
constitutional right against self-incrimina- 


tion, and no other legal barrier exists, may 
he be compelled to answer. 


The clinching consideration is that the Act is clearly uncon- 
stitutional unless the prospective witness is or can be a party. For 
if the witness may not contest an application, the proceeding obviously 
does not involve a case or controversy, there being no possibility of 


2/ 


the federal judicial power under Article 3, Section 2 of the Constitution, 


adverse parties. Therefore, such a proceeding does not lie within 


This appears from I.C.C. v. Brimson, supra. That found a case or 





ay The Subcommittee does not contend that judicial power can be found 

in the possibility that an application may be opposed by the Attorney 
General. On the contrary, the Subcommittee urges that the Act does not 
empower the District Court to deny an application even if the Attorney 
General objects to the granting of immunity. As we later show, resolution 
of a policy conflict between the executive and legislative branches is 

@ political, not a judicial, function. 
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controversy in a proceeding to compel testimony before an administrative 


agency solely from the circumstance that the prospective witness could 
oppose the application, thereby raising issues creating a controversy 
between the witness and the Commission which the judicial branch could 
determine. (See at 476-7.) 

The Subcommittee is unable to point to a case or controversy 
in a proceeding under the Act if the prospective witness is not allowed 
to be a party to the proceeding. It refers to the ex parte issuance of 
warrants, subpoenaes, show cause orders, and temporary restraining 
orders. But all of these are preliminary or ancillary to further pro- 
ceedings which are not ex parte. The order contemplated by the Act, 
however, is the object and end of the proceeding. The possibility of 
future punishment proceedings if the witness refuses to testify after 
the order is issued does not supply the necessary element of a@ case or 
controversy for the proceeding leading to the issuance of the order. 
Moreover, the issues in punishment proceedings are different than those 
in proceedings to obtain injunction orders. It is for this reason that 
"appeal will lie from an injunction without the necessity of waiting 
for disobedience." Cobbledick v. United States, 309 U. S. 323, 330. 

Accordingly, if the Subcommittee is right in insisting that 
prospective witnesses may not participate in the District Court pro- 
ceedings, the Act is invalid because it confers non-judicial power on 
the federal courts. Hayburn's Case, 2 Dall. (U. S.) 409; Gordon v. 
United States, 117 U. S. 697; Muskrat v. United States, 219 U. S. 346. 

The Subcommittee argues that prospective witnesses may not 
contest the application because they can incur no injury by an order 
granting it. The suggestion is that the witnesses are not hurt by an 
order requiring them to testify because the Subcommittee can impose the 
same requirement by its subpoena, dishonor of which is already punishable 
by criminal prosecution under 2 U. S. C. 192. It is also urged that no 
injury is inflicted by depriving witnesses of the right to remain silent 
on incriminating subjects, because the witnesses will receive immunity 
and hence will not be incriminated by their testimony. 

This argument, of course, does not answer the point that if 

the witnesses are not parties the Act is invalid because of the absence of 
a case or controversy. In addition, the argument is uncound in several 


respects. Vy. 


eee 








First, we have already seen that the administrative agency 


cases establish that a person has such an interest in privacy that he 
may contest an application to compel his testimony. Here the same 
interest exists, magnified by the circumstance that the order also 
removes the privilege against self-incrimination., The witness, there- 
fore, should be able to oppose the application, if only on the grounds 
that the proposed invasion of his privacy and removal of his privilege 
is not authorized by the legislation or is unconstitutional. In re 
Ullman, supra, at 625. For example, the witness should be able to 
contest committee claims that the subject of investigation is within an 
area to which the Act refers and that the investigation is being con- 
ducted within the territorial jurisdiction of the court to which the 
application is made. Moreover, since, as we later show, the Act con- 
templates the exercise of discretion by the court, the witness should 
be able to show that relevant discretionary considerations call for 
denying the application. 

Appellants are injured by being forced into a trade against 
their will, even if the immunity they receive is just as "good" as the 
privilege of silence of which they are deprived. Persons are entitled 
to dispute forced barters. The governuent could not take away a man's 
Ford without a hearing because it was offering him a Cadillac in 
exchange, on the theory that he is not injured by the transaction. 

Secondly, the court order inflicts injury without regard to 
its immunizing effect, because once it is entered the witness, if he 
thereafter refuses to testify, is subject to punishment for contempt 
of court as well as for violation of 2 U. S. C. 192. Other persons 
subpoenaed before iis combRies face only one sanction, not two, in 
deciding whether to refuse to answer particular committee questions as 
being impertinent or otherwise improper. 

This multiplication of sanctions makes irrelevant the fact 
that the witness may be compelled to testify by a Subcommittee subpoena 
issued without benefit of a court order. It is not uncommon for final 
injunctions to command performance of conduct which is already legally 
required. Nevertheless, such injunctions are not, and cannot be, issued 


ex parte. During the war years, for example, the federal courts often 


enjoined violations of OPA maximum price regulations, although such 
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violations were also punishable criminally and by civil treble-damage 


suits. These injunctions were not, and sifrely could not have been, 
issued ex parte even though the persons enjoined were already under 
legal obligations to comply with the OPA regulations. Similarly, no 
one would suggest that the courts may issue ex parte final orders 
enjoining named individuals from committing trespasses or nuisances. 

The due process clause prohibits the ex parte issuance of 
final injunction orders against named individuals even if the orders 
require no more than the performance of existing duties. For such 
ex parte orders would constitute singling out the named persons for a 
kind of special legislation, imposing on them sanctions over and above 
those applicable to others who might engage in the same conduct. 

Finally, it tends to defeat the purposes of the Act if 
prospective witnesses may not contest committee applications for failure 
to satisfy the Act's conditions for the granting of immunity. The Act 
restricts immunity grants to investigations in limited areas. Also, 
as we later see, Congress wished to have the District Court exercise 
an independent discretion in determining whether immunity should be 
granted. As these cases demonstrate, both of these statutory policies 
will be breached if the proceedings are ex parte. 

It should be added that there can be no question as to the 
appealability of the orders denying aprellants the right to participate 
in the proceeding. An order denying a person a right to be a party to 
@ proceeding is a final, appealable order. Brotherhood of R. R. 
Trainmen v. B. & O. R.R. 331 Ue. S. 519; Dickinson v. Petroleum Conversion 
Corp., 338 U. S. 507; 4 Moore's Federal Practice, p. 102. 

The Subcommittee's claim that the appeals of these orders have 
been mooted by the issuance of the orders directing appellants to 
testify is preposterous. Appeals are mooted if, for one reason or another, 
the dispute has disappeared or the appellate court is powerless to give 
relief. Here the dispute is very much alive. And if this Court reverses 
the orders excluding appellants from the proceeding below, it can give 
appellants complete relief by also ordering the District Court to vacate 
its orders directing appellants to testify. Moreover, as we later see, 
the orders directing appellants to testify were beyond the jurisdiction 
ame eating, sti tm he ANE MERRET  T 
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Since the District Court erred fatally by excluding appellants 
| from participation in the proceeding, it is unnecessary for this Court 
to consider the validity of the Act or whether the orders directing 
appellants to testify were erroneously issued for other reasons. How- 


ever, since the Court has consolidated both sets of appeals, we next 


3/ 


turn to those questions .= 


II. The Orders Directing Testimony Were 
Erroneously Issued Because the District 
Court Took No Evidence on thie Subject of 
the Subcomnittee's Alleged investigation 
anda Made, and Could Make, No Independent 
Determination That the Investigation was 
Within the Areas Prescribed by the Act. 
The Orders Are Also Invalid Because They 
Are Not Confined to Requiring Testimony 
on a Subject Within Such Areas. 


Subsections (a) and (b) of the Act are by their terms 
applicable only in aid of investigations "relating to any interference 


with or endangering of, or any plans or attempts to interfere with or 





endanger the national security or defense of the United States by 
treason, sabotage, espionage, sedition, seditious conspiracy or the 
overthrow of its Government by force or violence." Subsection (b) 
provides that approval of an immunity grant must be secured from 
“the United States district court for the dietrict wherein such inquiry 
is being held." 

We leave for later treatment the question of whether the 
District Court is required under subsections (a) and (b) to exercise 
discretion in determining whether an immunity grant is warranted. But 
no matter how this question may be answered, it is clear that before 
the District Court may approve an immunity grant it must first ascertain 
that the committee investigation relates to one of the subjects to which 
the Act is limited. Furthermore, the Court must, in order to determine 
whether it has territorial jurisdiction, determine whether the investi- 


gation is being held within its district. 


3/ We believe that on three grounds it would be {nappropriate, as well 

as unnecessary, for the Court to reach these questions if the Court holds 

that appellants were erroneously excluded from participating below. First, 

too little time has been available for briefing the novel and important 

issues involved. Second, constitutional questions should not be reached 

unless essential to decision. Third, the exclusion of appellants from 

the proceeding below resulted in a failure of the District Court to 

certify to the Attorney General, as required by 28 U. S. Code 2403 and 
(uu... .. Rule 24(c), and as requested by appellants in their motions seeking _ 

participation as parties, that the constitutionality of the Act is 

challenged, 
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These conclusions derive not only from the language of the 


Act, but from the judicial construction to like effect of subsection 
(c), it being undisputable that the District Court's function under 
(a) and (b) is at least as extensive as that under (c). Under (c) it 
is settled that it is "the Court's duty. . . to ascertain whether the 
statutory requirements are complied with by the grand jury, the United 
States Attorney, and the Attorney General." Ulimannv. United States, 
350 U. S. 422, 434. As stated in In Re Ullman, 128 F. Supp. 617, 625: 


", . « the court is empowered to order the 
witness to answer whenever it appears that 
the conditions of the grant of immunity, as 
specified in the statute and as outlined 
above, exist. Thus the court must be 
satisfied that (1) the grand jury or court 
proceeding relates to investigations in 

cases involving matters enumerated in 

Section (c); (2) the United States Attorney 
certifies with respect to such matters it 

is necessary in the public interest that the 
testimony of the witness who has claimed his 
privilege be obtained in exchange for a grant 
of immunity; (3) the Attorney General approves 
the application; (4+) no other legal objection 
exists to the compulsion of the witness' 
testimony. Thus the order of the court gives 
assurance (a) that all conditions have been 
complied with before the immunity is granted 
to the witness, -- that the immunity power 

is not frittered away in cases not within the 
framework of the congressional intent; and 
(vb) that the witness is protected against 
subsequent prosecution or the use of evidence 
with respect to matters as to which his testi- 
mony has been compelled by a determination 
that an effective grant of immunity has been 
made." 


In the present case it is clear that the District Court did 
not fulfill its obligation to determine, as a prerequisite to issuing 
the immunity orders, that the Act's conditions were satisfied. The 
District Court did not and could not ascertain that the Subcommittee's 
alleged investigation related to a matter within the Act. The court 
received no evidence or information as to the subject of the alleged 
investigation. All it had was the Subcommittee's self-serving, general- 
izedassertion that the Subcommittee was investigating somewhere in one 
or more of the various areas described in the general terms of the Act. 

The failure of the District Court to ascertain the subject of 
the investigation also precluded any determination of the proper venue. 
On this subject too the court had nothing more than the Subconmmittee's 


vague and generalized say-so. 
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These errors were compounded by the fact that the orders 
issued by the District Court are not restricted to requiring testimony 
on a subject within the statute. Instead, the orders require appellants 
to "testify or produce evidence as lawfully required by the said Sub- 
committee." 

At a minimum, what the District Court should have done was to 
ascertain, by the taking of evidence, the particular subject which 
the Subcommittee was investigating. It then could have, and should have, 
determined whether the subject was within one of the areas to which 
the Act applies and whether the inquiry was being conducted within the 
District of Columbia. And if thereafter the court issued an order 
compelling testimony, the compulsion should have been limited to testimony 
relating to the particular subject which the District Court found to 
be within the statute. 

The pro forma nature of the proceeding below vitiated the 
legislative intention to confine inmunity grants to limited areas. This 
emasculation of the Act is particularly serious in the case of a Sub- 
committee of notorious irresponsibility, with a history of conducting 
under the slogan of “internal security" politically-motivated investi- 
gations which have no legitimate relation to the subject. 

The Subcommittee is mistaken in its cries that appellants 
are seeking interference with Congress by the judiciary. It was Congress 


itself which committed to the judicial branch a function under the Act 





in order to insure that immunity not be indiscriminately granted. It 
is the Subcommittee which is seeking to frustrate the purpose of the 
legislation, by seeking to convert the District Court into a rubber- 
stamping agency and by utilizing the Act for investigations and purposes 
which Congress meant to exclude from the immunizing authority. 
III. The Orders Directing Testimony Were 

Erroneously Entered Because the 

District Court Failed to Exercise 

the Discretion Required By the Act. 

The District Court did not make an independent, discretionary 

determination as to whether immunity should be granted to appellants. In 


fact, it did not have the information which would have been essential 





~ for such a purpose. The court did not know the subject of the investi= ~~~ 
gation, nor did it have any enlightenment as to what evidence appellants | 
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might be able to give or why it would be necessary and desirable to 
grant immunity in exchange for such evidence. | 

These facts the Subcommittee does not dispute. It denies, 
however, that the judge has a discretionary function under subsections 
(a) and (b) of the Act. 

It is now settled that no such discretion is vested in the 
District Court by subsection (c), Ullmann v. United States, supra. 

It is clear, however, that the situation is otherwise under subsections 
(a) and (b). Subsection (a) states that "an order may be issued" upon 
committee application. Subsection (b) states that neither House nor 

any committee shall grant immunity without "having secured the approval" 
of the District Court. This permissive terminology by its normal meaning 
confers on the court power to reject an application for immunity even if 
all procedural requirements are satisfied. 

Any doubt is eliminated by the provision of subsection (b) 
that, "The Attorney General of the United States shall be notified of 
the time of each proposed application to the United States district 
court and shall be given the opportunity to be heard with respect 
thereto." Obviously it would be irrational to give the Attorney General 
an opportunity to be heard before a court which has no power to be 
persuaded by him. 

For these reasons, the one case which has to date investigated 
the subject concluded that subsections (a) and (b), unlike subsection 
(c), do vest discretion in the court to approve or disapprove immunity 
grants. In Re Ullman., supra, at 62, 625. 

This conclusion is fully supported by the legislative history. 
The parent bill (S. 16, 83rd Cong., lst Sess. ),as introduced by Senator 
McCarran, would have authorized either House of Congress by a majority 
vote or a committee by a two-thirds vote to confer immunity on witnesses 
claiming the privilege against self-incrimination. This bill was reported 
by the Committee on the Judiciary on April 20, 1953. The report con- 
tained a copy of a letter to the Committee expressing opposition of the 
Department of Justice on the grounds that the bill failed "to provide 


that the Attorney General shall participate in the granting of any 


~ immunity to a witness before a congressional committee or before either ~~~ 


House of the Congress." The letter also stated that since the Attorney 
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General was responsible for prosecuting federal offenses, not only 
was it necessary that "this responsibility be coupled with an authority 
adequate to permit its discharge, but in addition it would seem inad- 
visable for others to be cloaked with an authority capable of preventing 
the Attorney General from fully performing his duty." (Report No. 153, 
to accompany S. 16, 83d Cong., lst Sess., p. 15.) 

On July 9, 1953, the bill was passed by the Senate with a 
floor amendment calling for advice of the Attorney General in advance of 
the voting of the immunity. If the Attorney General assented, a 
committee could authorize immunity. If the assent of the Attorney General 
could not be obtained, then the immunity could be granted by a majority 
vote of the appropriate House of the Genemonw ct 

The concession of the amended bill did not satisfy the Attorney 
General, and an administration-sponsored immunity bill (H. R. 6899, the 
Keating bill) was introduced in the House in the second session of the 
83rd Congress. This bill required approval of the Attorney General before 
immunity could be granted in a congressional euantdcnbien 2° 

This veto power by the Attorney General was, however, unsatis- 
factory to the House Committee on the Judiciary, which reported a clean 
bill as a rewritten S. 16. ‘The bill so reported was enacted as the Act. 
It was the House Committee's rewrite, therefore, which introduced the 
feature of court approval. This rewrite also was the first version to r 
restrict immunity grants to investigations in specific areas. 

The Report of the House Committee on Judiciary is, therefore, 
the authoritative gloss on the legislation. The Report stated (H. Rep. 


2606, 83rd Cong., 2d Sess., p. 8, emphasis supplied): 


4] The material in this paragraph and the following two paragraphs is 
taken from the summary of the legislative history contained in House 
Report No. 2606, to accompany S. 16, 83rd Cong., 2d Sess., pp. 2-4. 


This Report accompanied a clean bill, written by the House Committee on 
the Judiciary, which was enacted as the Act. 


5/ H. R. 6899 also proposed provisions, not in S. 16 as originally intro- 
duced or as passed by the Senate, authorizing the Attorney General to 
grant immunity in grand jury and criminal proceedings. 
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"Tf the matter be one involving the Congress, 

then, in the case of either House a majority of 

those present, or in the case of a congressional 

committee, two-thirds of the full committee, must 

by an affirmative vote authorize that immunity be 

granted to the witness who has claimed his privilege. 

Then the Attorney General must be notified before 

the approval of a United States district court is 

sought for the proposed grant of immunity. That 

provision will permit the Attorney General to present 

to the court either his assent or opposition to the 

proposed grants. 

"Finally, before the immunity is actually 

granted to the witness, the approval of the United 

States district court wherein the inquiry is being 

conducted is to be obtained. The court in reaching 

its decision will have the aid of the views and facts 

of both the congressional committee and the Attorney 

General. 

"The mere recital of these required procedures 

should clearly indicate that the possibility of an 

‘immunity bath' is definitely eliminated." 

The legislative history, therefore, conclusively demonstrates 
that Congress intended to commit to the District Court the responsibility 
of determining whether an immunity grant under subsections (a) and (b) 
was appropriate on the facts. Congress was unwilling to give the 
Attorney General veto power over a Congressional committee. But appre- 
hensive of “immunity baths," it was also unwilling to allow a committee 
or even a House to override objections of the Attorney General. It 
therefore committed to the judiciary the power and duty to decide 
whether immunity should be granted. 

The Subcommittee's insistence that Congressional committees 
have the full and final power of decision to grant immunity therefore 
violates both the clear language of subsections (a) and (b) and the 
legislative history. It is an attempt to supplant the compromise 
legislation which was adopted with the rejected principle of the original 


McCarran bill. 

Accordingly, the orders requiring appellants to testify must 
be reversed because they were issued by the District Court without any 
consideration of the facts (of which, indeed, the District Court was 
wholly uninformed) and without exercise of the discretion required by 


the Act. 
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IV. Subsections (a) and (b) of the Act Are Invalid 

Ullmann v. United States, supra, recognized that subsection (c) 
of the Act would be dubiously valid if it gave the District Courts a 
discretionary function in the grant of immunity. The C ourt avoided 
the constitutional problem by holding that the District Courts had no 
discretion under (c) and no power to review the policy decision of the 
United States Attorney and the Attorney General that immunity should 
be granted. This construction was found possible because it was not 
inconsistent with either the language or legislative history of 
subsection (c). See 350 U. S. at 431 - 4 As we have just seen, 
however, no such construction is possible of subsections (a) and (b), 
which by their terms and legislative history clearly require dis- 
cretionary determination by the District Courts. 

Subsections (a) and (b) thus unavoidably present a constitu- 
tional problem arising under the Constitution's theory of separation 
of powers and the principle that non-judicial functions may not be 
vested in constitutional courts. Hayburn's Case, supra; Muskrat v. 
United States, supra; Gordon v. United States, supra; Federal Radio 
Comm. v. General Electric Co., 281 U. S. 464; Aetna Life Insurance 
Co. v. Haworth, 300 U. S. 227, 239-241. Our view that (a) and (b) 
violate this principle and are therefore invalid is supported by 
the most exhaustive and perspicacious commentary which has appeared 
on the subject. Dixon, The Doctrine of Separation of Powers and 
Federal Immunity Statutes, 23 Geo. Wash. L. Rev. 501, 627 (1955). 

From a historical standpoint, immunization against prosecution 
has never been a judicial function. Although immunity legislation 
has a beginning at least as early as 1742, the Act presents the first 
instance in which an immunizing task has been committed to the 
judiciary. Dixon, op. cit. In England, immunity for witnesses 


before Parliamentary committees has always been granted only by 





6. In that year the House of Commons voted to grant indemnity 
to Nicholas Paxton, the Solicitor of the Treasury, following his re- 
fusal to give self-accusatory testimony before a committee of the 
Commons investigating Sir Robert Walpole. The Lords refused to 
concur in the bill. Taylor, Grand Inquest (1955) 9, 215. 
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special statutes directly conferring the immunity on the witness. - 





Taylor, Grand Inquest (1955) p. 220. The first American immunity 
statute, enacted in 1857, caused immunity to attach automatically 

upon the giving of the testimony. ll Stat. 155. United States v. 
Monia, 317 Us. S. 424, 442, lists seventeen statutes enacted since 

1933 which contain provisions relating to immunity for witnesses before 
administrative agencies. In these, the immunity attaches when the 
agency compels the giving of testimony following a claim of the 
privilege against self-incrimination. 

From a functional standpoint, it is clear that subsections (a) 
and (b) clash with the doctrine of separation of powers. A Cong- 
ressional committee is authorized to investigate only in aid of 
legislation. The order approving a grant of immunity therefore has 


the purpose and effect of facilitating the process of considering 





and adopting legislation. This fact is recognized in the quotation 










from Senator Eastlandts affidavit appearing supra, p. 4, ftn. l. 


Thus the District Courts, which are constitutional courts, are being 





called upon to aid in the formulation of legislation, a function 
which the Constitution reserves exclusively to Congress and the 
President. 

When a committee decides that testimony is so essential to 


the legislative process that immunity should be granted, it is making 
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what is purely a legislative policy judgment. The Act requires the 
District Courts to make precisely the same judgment, and it author- 


izes the courts to overrule the legislative policy determination of 





the committee. Thus the District Courts are assigned a legislative 
functiion and, what is more, are given the role, which only a House of 
Congress should exercise, of reviewing a legislative policy deter- 
mination of a Congressional committee. 
The legislative nature of the court's judgment under the Act 
is emphasized by the fact that after the courtts judgment is made, 
the committee may decide that immunity should not actually be given. 
Thus the Act contemplates that the same policy judgment will be 


made twice by a legislative arm and once by the court - that is, by 


aia 


the committee before applying for the order, by the court in issuing 
the order, and again by the committee in deciding whether to utilize 
the order. 

In exercising its discretion under (a) and (b), it is obvious 
that the court must make a determination which balances at least two 
policies. It must weigh the importance of the testimony for the 
legislative process against the harm which society might incur by 
inhibiting prosecution of a possible criminal offender. 

The first aspect of this determination -- the importance of 
the testimony for the legislative process -- obviously is exclusively 
a matter of legislative policy. The courts are not equipped to decide 
what the legislative needs are, and under the Constitution they may 
not make such a decision. Similarly, it is not within the judicial 
competence to determine the necessity or expediency for taking 


particular property by eminent domain. Bragg v. Weaver, 251 U. S. 57 


58; Rindge Co. v. Los Angeles County, 262 U. S. 700, 709. Nor may 


the courts be empowered to determine which of several valid courses 
of governmental action is the wisest. Federal Radio Comm. v. 
General Electric Co., supra. And as stated in Feldman v. United States, 
322 U. S. 487, 493: "For what purposes the United States may deem the 
disclosure of testimony more important than prosecution for federal 
crimes is for Congress to say.'! 

The second aspect of the immunity determination -- how much 
harm will result from remission of prosecution -- is obviously a 
question of law-enforcement policy, committed to the executive branch. 
Relieving culprits of prosecution in order to induce them to turn 
State's evidence is, and always has been one of the traditional, 
necessary, and more sordid functions of policemen and prosecutors. 
It cannot belong in a court. 

The Act calls for the court to arbitrate between the legislative 
and executive branches in the event of a policy disagreement. If the 
court decides that immunity should not be granted, it is overruling 
the legislative determination of the committee that the evidence is 


needed by Congress. If it decides that immunity should be granted, 
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it is overruling the executive determination that society will suffer 
if the individual escapes prosecution. Thus the court is making 
legislative or executive policy contrary to the decisions of the 
branches entrusted with the formulation of such policies, 

The situation is perhaps even worse if the Attorney General 
acquiesces in the conmitteets application. Then it is possible that 
the court will, in the exercise of its discretion, overrule both the 
legislative and executive policy determinations. On the other hand, if 
the court agrees with the committee and the Attorney General, then we 
have the unprecedented spectacle of a single governmental policy 
decision made by the collaboration of all three separate branches of 

the Constitutionts scheme of 
government. This is palpably contrary to/compartmentalized functions, 
checks and balances, and separation of powers. Such an involvement 
of the judiciary in governmental policy decisions destroys judicial 
independence, for it frustrates later court determination of the 
validity of the action decided upon. 

If the constitutional courts may collaborate with the legis- 
lature in deciding what evidence is sufficiently important to warrant 
immunizing a witness, by the same token the courts may participate in 
making advance decisions of what subjects Congressional committees 
should investigate, and what witnesses the committees should call. 
For these matters involve the same question ~- what is needed for the 
legislature to function effectively and in the public interest. 

Also negativing the judicial nature of the court's function 
under (a) and (b) is the inconclusiveness of the order. If, as the 
Subcommittee contends, the prospective witness may not be a party, a 
determination that immunity should not be granted is not res judicata. 
The disappointed committee may continue to present its application to 
one judge after another until it finds an acquiescent one. If 
immunity is authorized, the committee may decide that it will not 
after all grant the witness the immunity. This power to make the 
court order inoperative in itself prevents the order from being an 
exercise of the judicial power. Gordon v. United States, 117 U. S. 


697. See Aetna Life Insurance Co. v. Haworth, supra, at 239-241. 
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Subsections (a) and (b) are also deficient because they fail to 
state any standards which the court shall apply in determining whether 
to authorize immunity. This is an invalid delegation of legislative 
power. Schechter Corp. v. United States, 295 U. S. 490; Panama 
Refining Co. v. Ryan, 293 U. S. 388. And in this respect too the Act 
is inconsistent with the judicial function, since it contemplates that 
the courts shall have a roving freedom which is not within their 
capability. Courts may not decide quvwstions which involve ‘an 
appraisal of a great variety of relevant conditions, political, 
social and economic, which can hardly be said to be within the 
appropriate range of evidence receivable in a court of justice and as 
to which it would be an extravagant extension of judicial authority to 
assert judicial notice ... .'# Questions which require resolution by 

weighing such considerations "are essentially political and not 
justiciable.'t' Coleman v. Miller, 307 U. S. 433,°453-4. 
V. The District Court Lacked Jurisdiction to Enter 
the Orders Directing Testimony. 

The orders directing appellants to testify were entered after 
appellants had filed notices of appeal from the orders denying their 
motions to vacate the order striking the appearances of their 
attorneys or in the alternative to permit them to intervene. The 
filing of this first set of appeals removed the jurisdiction of the 
District Court to proceed further. Accordingly, the orders to testify 


should be reversed for lack of jurisdiction of the District Court. 
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The governing rule is set out in 7 Moorets Federal Practice 


3158-9: 


"The filing of a timely and sufficient notice of 
appeal operates to transfer jurisdiction of the case to 
the court of appeals and divests the district court of 
authority to proceed further in the case, except in aid 
of the appeal or under Rule 60(a) relating to clerical 
mistakes, until the district court receives the mandate 
of the appellate court.!! 


An apt statement of the rule and its reasons appears in 
Switzer v. Marzall, 95 F. Supp. 721, 722-3 (D. C. Dist. Col.): 
"The basic rule is that two courts cannot have juris- 


diction of the same case at the same time, and that on 
perfecting of appeal the lower court is ousted of its 
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QUESTIONS PRESENTED 


1. Is an appeal premature where the proceeding in question 
is merely the first step in a chain, where no actual injury has 
been inflicted, and where full adjudication of all rights can 
be had at the conclusion of all the proceedings if and when 
injury has occurred? 

2. Can a constitutional construction be given to a statute 
providing for full immunity from prosecution to a prospective 
witness before a Congressional committee, where such statute 
requires as a prerequisite to the grant of immunity that an 
order be entered by a District Court finding compliance with 
all of the procedural requirements of the statute, including that 
of notice to the Attorney General and an opportunity to that 
official to be heard? 

3. Does an order of court under an immunity statute comply 
with such statute where it is based on, and recites compliance 
by the Committee granting the immunity with, the express 
terms of the statute, and where the court refuses to go behind 
the Committee certifications? 

4. Does Rule 24 (a) of the Federal Rules of Civil Procedure 
require the District Court to permit the intervention in the 
court proceedings required as a procedural prerequisite to the 
grant of immunity, of the prospective recipients of the immu- 
nity grant where such court proceedings are related to a criminal 
rather than civil cause, where the prospective intervenor is not 
directly affected by the order of the court, and where all of his 
legitimate legal interests are being adequately represented? 

5. Is an ex parte proceeding with possible future adverse 
parties a “case or controversy” within the meaning of Article 
III of the Constitution? 

6. Does the District Court retain a jurisdiction of a matter 
where in preliminary stages one of the parties unsuccessfully 
applies to this Court for a stay of the District Court proceed- 
ings? 
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COUNTERSTATEMENT OF THE CASE 


On March 1, 1957, in conformity with the provisions of 
Section 3486 (a) (2) of Title 18 United States Code, an author- 
ized representative of the Senate Committee on the Judiciary 
and its Internal Security Subcommittee filed in the District 
Court applications for orders requiring appellants to testify 
and to produce evidence pursuant to the Act of August 20, 
1954, 68 Stat. 745, 18 U. S. C. 3486. The applications alleged 
that the Subcommittee “is in the course of an investigation 
relating to the interference with or endangering of, or any 
plans to interfere with or endanger the national security or 
defense of the United States by treason, sabotage, espionage, 
sedition, seditious conspiracy or the overthrow of its govern- 
ment by force and violence, which investigation is being car- 
ried on in the District of Columbia and elsewhere.” The ap- 
plications further alleged that the Committee on the Judiciary 
had authorized by the required two-thirds vote the granting 
of immunity to the appellants and further alleged that notice 
had been given thereof to the Attorney General, that no ob- 
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jection had been received from that official, and that the 
Attorney General had been served with a copy of the applica- 
tion and had been notified of the time proposed for its pres- 
entation to the District Court. 

Attached to these applications were certified copies of letters 
sent by the Chairman of the Senate Judiciary Committee, by 
registered mail, to the Attorney General, on date of February 
4, 1957, furnishing him with a copy of the Resolution of the 
Internal Security Subcommittee of the Judiciary Committee, 
adopted February 4, 1957, and notifying him of the intention 
of the Committee on the Judiciary to act on February 18, 1957, 
on the question of granting immunity to the particular pro- 
spective witnesses now appellants here. 

Further attached to the applications were certified copies of 
two Resolutions; one, of the Judiciary Committee, and, the 
other, of its Internal Security Subcommittee. The Resolu- 
tions adopted by the Committee on the Judiciary on February 
18, 1957, authorized each of the particular prospective witnesses 
“upon appearance hereafter as a witness before said Internal 
Security Subcommittee to be granted immunity under Section 
3486, as amended, of Title 18, United States Code, with respect 
to the transactions, matters. and things, concerning which he is 
compelled, after having claimed his privilege against self- 
incrimination, to testify or produce evidence by direction of the 
presiding officer.” This Resolution directed the Committee’s 
official representative in these proceedings to notify the At- 
torney General by registered letter “not less than 5 days in 
advance of the time when the application herein authorized is 
proposed to be made to the United States District Court, in 
accordance with the provision of Title 18, United States Code, 
Section 3486 (b), as amended.” 

The Resolution of the Internal Security Subcommittee, 
adopted February 4, 1957, a certified copy of which was at- 
tached to each of the applications, described the Subcommittee 
as “being in the course of an investigation relating to the inter- 
ference with and endangering of, and plans and attempts to 
interfere with or endanger the national security or defense of 
the United States * * *” [Emphasis supplied.] 
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The applications and their attachments stated the subject of 
the alleged investigation with the same particularity as the 
statute itself. 

The District Court was informed of the subject matter of the 
Subcommittee’s investigation as fully as necessary under the 
statute, and it was further informed respecting the determina- 
tion by both the Subcommittee and the full Committee on the 
Judiciary as to the desirability of grants of immunity in these 
cases. 

On March 4, 1957, David Rein filed with the District Court 
@ praecipe entering his appearance as attorney for appellants 
McElrath, Oka and Symonds, and Joseph Forer filed a praecipe 
entering his appearance as attorney for appellant Glasser. On 
March 6, 1957, District Judge Letts entered an order in each 
case striking the appearance on the ground that the Act “does 
not provide for adversary proceedings, and that the filing of 
the appearance of attorney for the prospective witness to be 
granted immunity was accepted by the Clerk of this Court 
through error.” Each order recited that it was made “without 
prejudice to any rights prospective witness may have or acquire 
through recourse to appropriate procedure.” The orders were 
entered by the District Court sua sponte and without notice 
or hearing. 

Each appellant thereupon moved to vacate the order strik- 
ing the appearance of his attorney or in the alternative to per- 
mit the appellant to intervene as a party defendant under Rule 
24 (a) of the Federal Rules of Civil Procedure. The motion 
recited that pursuant to Rule 24 (c) the movant attached (1) a 
proposed motion to dismiss the application made on behalf of 
the Judiciary Committee and the Internal Security Subcom- 
mittee, and (2) a proposed answer in the event the motion to 
dismiss should be denied. 

After hearing argument, District Judge Pine on March 20, 
1957, entered orders denying appellants’ motions to vacate the 
orders striking the appearances of their attorneys or to permit 
them to intervene. 

Appellants at once moved the District Court for a stay pend- 
ing appeal. The Court denied these motions. However, he 
continued further proceedings under the applications of the 
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Committee in order to allow time for the prospective witnesses 
to seek a stay from this Court. Appellants’ motions for a stay 
of further proceedings in the District Court were argued in 
this Court after appellants filed notices of appeal (Nos. 13787 
through 13790, inclusive). These motions were denied by this 
Court on April 9, 1957, on the ground “no showing has been 
made of injury due to pendency of the proceedings in the Dis- 
trict Court.” 

On April 10, 1957, Judge Pine ordered the applications of 
the Subcommittee approved and further ordered each appellant 
“to appear as a witness before the said Internal Security Sub- 
committee at a time and place to be designated by the said 
Subcommittee, and then and there testify or produce evidence 
as lawfully required by the said Subcommittee.” Appellants 
took appeals from these orders as well (Nos. 18808 to 13811, 
inclusive). 

Before signing the orders in question, the District Court 
received from the representative of the Subcommittee copies of 
the notifications to the Attorney General and letters from the 
Attorney General indicating that he did not wish to oppose the 
applications. The Court further received an affidavit from 
Senator Eastland, Chairman of both the Judiciary Committee 
and the Internal Security Subcommittee, which stated in part 
that “even such delay as might be involved in appeal procedure 
in the Court of Appeals might be sufficient to thwart or frus- 
trate the Committee’s purpose to secure the needed and desired 
testimony in time to permit formulation and enactment of 
appropriate legislation while it will have maximum impact and 
effect in preserving and protecting the national security and 
defense of the United States.” 


STATUTES INVOLVED 


The Act of August 20, 1954, 68 Stat. 745, amended 18 U. S. 
Code, section 3486, reads as follows: 
3486. Compelled testimony tending to incriminate wit- 
nesses; immunity 
(a) In the course of any investigation relating to any 
interference with or endangering of, or any plans or 
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attempts to interfere with or endanger the national 
security or defense of the United States by treason, 
sabotage, esplonage, sedition, seditious conspiracy or 
* the overthrow of its Government by force or violence, 
no witness shall be excused from testifying or from 
producing books, papers, or other evidence before either 
House, or before any committee of either House, or 
before any joint committee of the two Houses of Con- 
gress on the ground that the testimony or evidence re- 
quired of him may tend to incriminate him or subject 
4 him to a penalty or forfeiture, when the record shows 
- that— 
| (1) In the case of proceedings before one of the 
Houses of Congress, that a majority of the members 
present of that House; or 
(2) In the case of proceedings before a commit- 
tee, that two-thirds of the members of the full com- 
mittee shall by affirmative vote have authorized 
such witness to be granted immunity under this 
section with respect to the transactions, matters, 
or things concerning which he is compelled, after 
having claimed his privilege against self-incrimina- 
. tion to testify or produce evidence by direction of 
the presiding officer and 
that an order of the United States district court for the 
district wherein the inquiry is being carried on has been 
entered into the record requiring said person to testify 
or produce evidence. Such an order may be issued by 
= a United States district court judge upon application 
oan by 2 duly authorized representative of the Congress or 
of the committee concerned. But no such witness shall 
be prosecuted or subjected to any penalty or forfeiture 
4 for or on account of any transaction, matter, or thing 
» concerning which he is so compelled, after having 
claimed his privilege against self-incrimination, to tes- 
tify or produce evidence, nor shall testimony so com- 
pelled be used as evidence in any criminal proceeding 
(except prosecutions described in subsection (d) hereof) 
against him in any court. 


¢ hv 
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(b) Neither House nor any committee thereof nor 
any joint committee of the two Houses of Congress 
shall grant immunity to any witness without first having 
notified the Attorney General of the United States of 
such action and thereafter having secured the approval 
of the United States district court for the district 
wherein such inquiry is being held. The Attorney Gen- 
eral of the United States shall be notified of the time 
of each proposed application to the United States dis- 
trict court and shall be given the opportunity to be 
heard with respect thereto prior to the entrance into the 
record of the order of the district court. 

(c) Whenever in the judgment of a United States 
attorney the testimony of any witness, or the produc- 
tion of books, papers, or other evidence by any witness, 
in any case or proceeding before any grand jury or court 
of the United States involving any interference with or 
- endangering of, or any plans or attempts to interfere 
with or endanger, the national security or defense of the 
United States by treason, sabotage, espionage, sedition, 
' seditious conspiracy, violations of chapter 115 of title 
18 of the United States Code, violations of the Internal 
Security Act of 1950 (64 Stat. 987), violations of the 
Atomic Energy Act of 1946 (60 Stat. 755), as amended, 
violations of sections 212 (a) (27), (28), (29) or 241 
(a) (6), (7) or 313 (a) of the Immigration and Nation- 
ality Act (66 Stat. 182-186; 204-206; 240-241), and 
conspiracies involving any of the foregoing, is necessary 
to the public interest, he, upon the approval of the 
Attorney General, shall make application to the court 
that the witness shall be instructed to testify or produce 
evidence subject to the provisions of this section, and 
upon order of the court such witness shall not be ex- 
cused from testifying or from producing books, papers, 
or other evidence on the ground that the testimony or 
evidence required of him may tend to incriminate him 
or subject him to a penalty or forfeiture. But no such 
witness shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter. 
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or thing concerning which he is compelled, after having 


| claimed his privilege against self-incrimination, to 
“ testify or produce evidence, nor shall testimony so com- 

| pelled be used as evidence in any criminal proceeding 
> (except prosecution described in subsection (d) hereof) 
t 


against him in any court. 

(d) No witness shall be exempt under the provision 
of this section from prosecution for perjury or contempt 
committed while giving testimony or producing evi- 


a dence under compulsion as provided in this section. 
— Rule 24 (a) and (c) of the Federal Rules of Civil Procedure 
provides: 


(2) INTERVENTION oF RicHT. Upon timely appli- 
= cation anyone shall be permitted to intervene in an 
. action: (1) when a statute of the United States con- 
fers an unconditional right to intervene; or (2) when 
the representation of the applicant’s interest by exist- 
ing parties is or may be inadequate and the applicant 
is or may be bound by a judgment in the action; or (3) 
when the applicant is so situated as to be adversely 
affected by a distribution or other disposition of prop- 
erty which is in the custody or subject to the control or 
disposition of the court or an officer thereof. 








* * * * * 
(c) Procepure. <A person desiring to intervene shall 
> , serve a motion to intervene upon all parties affected 
-, 4 thereby. The motion shall state the grounds therefor 


and shall be accompanied by a pleading setting forth the 
claim or defense for which intervention is sought. The 
same procedure shall be followed when a statute of the 
United States gives a right to intervene. When the 
constitutionality of an act of Congress affecting the 
public interest is drawn in question in any action to 
which the United States or an officer, agency, or em- 
ployee thereof is not a party, the court shall notify the 
| Attorney General of the United States as provided in 
® Title 28 USC, sec. 2403. 
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SUMMARY OF ARGUMENT 
I 


These appeals are prematurely brought. The order of the 
District Court requiring appellants to testify before the Inter- 
na! Security Subcommittee of the Senate Judiciary Committee 
was merely the first preliminary step in a proceeding which 
may never come to fruition, since injury to appellants’ right 
may never be inflicted. Their claims at the present time are 
wholly tentative and speculative, and their efforts at present 
court adjudication request nothing less than an advisory 
opinion as to what their rights would be if and when they 
refuse to give testimony under the grant of immunity. All of 
appellants’ claims of infringement of rights can be fully ad- 
judicated if and when immunity is actually granted and re- 
fused, and contempt proceedings have been instituted. The 
Court should therefore refuse to entertain these cases on the 
merits and should dismiss the appeals. 


II 


Within the framework of the grant-of-immunity procedure, 
18 U.S. C. see. 3486 assigns to the District Court the task of 
determining whether there has been compliance by the Com- 
mittee with the procedural requirements of the statute, and 
of providing for a court order which will stand as a bar to any 
attempt to later destroy or limit the immunity granted by 
the Congress or the Committee. Attempts to read into the 
statute a broader judicial function (i. e., the exercise of vast 
discretionary powers) run afoul the canon of statutory con- 
struction that legislation should, if at all possible, be given a 
construction that will preserve its constitutionality. The Im- 
munity Act assigns to the court a limited, hence constitution- 
ally permissible, role; it does not violate the principle of the 
separation of powers. The District Court properly adhered to 
this statutory scheme by refusing to go behind Committee 
certifications on policy matters. 





a _A 
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III 


Appellants were correctly denied the right to intervene in 
the proceedings below. Rule 24 (a) of the Federal Rules of 
Civil Procedure does not apply to cases like the instant one 
which are related to criminal proceedings. Moreover, appel- 
lants cannot bring themselves within any of the categories 
provided for in the Rule, since they are not directly and imme- 
diately affected by the order of the court and since all of their 
legitimate interests are given adequate representation by the 
Committee. The ex parte nature of the proceeding below does 
not prevent it from presenting a “case or controversy” within 
the meaning of the constitutional provision, since such pro- 
ceeding satisfies the requirement that there be possible future 
adverse parties. 

IV 


The District Court retained jurisdiction of the proceeding 
when appellants took an appeal from the preliminary ruling 
denying their motion to intervene. In this Court, appeliants 
sought a stay of the District Court proceedings pending prcse- 


cution of their appeals. Thisstay was denied. Implied in the 
denial was a ruling that the District Court proceedings could 
go forward. The District Court ruling denying intervention 
is now moot, since the cause below has since been carried 
through to completion without the presence of appellants as 
parties. 

ARGUMENT 


I 
The Appeal Is Premature 


Basically, the purpose of appellants’ actions in the District 
Court ‘and in this Court is to litigate at this stage of the pro- 
ceedings the legality of questions which may be asked of 
them in future proceedings before a committee of the Congress 
and the authority of the Committee to compel their testimony 
under a grant of an immunity which may be offered to them 
if they refuse to answer the questions so propounded to them 
on the ground that the answers might tend to incriminate 
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them. It is obvious at the very outset that hardly anything 
more tentative than this litigation can be imagined. Endless 
circumstances may be conceived under which no actual injury 
to the rights alleged to be capable of infringement by a grant 
of immunity will occur. The Committee may decide not to call 
appellants, or any one of them, as witnesses; or if they are 
called as witnesses, it may never question them concerning 
activities as to which they might desire to invoke their privi- 
lege against self-incrimination under the Fifth Amendment; 
or if they do assert the privilege under the Fifth Amendment 
the Committee may not actually offer them immunity under 
the statute; or if immunity is offered under the statute, appel- 
lants may desire to testify in response so as to mature the grant 
of immunity; or if such testimony is refused the Congress may 
not proceed against them for contempt. In other words, what 
appellants would obtain at this stage of the proceeding would 
be an advisory opinion as to what their rights would be if all 
the contingencies outlined above did occur, and if thereafter 
Court ‘proceedings were brought against them to hold them 
accountable for their contempt. It is at that time that what- 
ever rights appellants might have would mature and would be 
ripe for a Court adjudication. 

It is axiomatic that only one who is adversely affected by a 
statute may contest its validity. Lampasas v. Bell, 180 U.S. 
276, 284 (1901). Certainly, the Court will not pass upon the 
constitutionality of legislation upon the complaint of one who 
fails to show that. he has been injured by its operation. Coff- 
man Vv. Breeze Corp., 323 U.S. 316, 324-5 (1945) ; Hendrick v. 
Maryland, 235 U. 8. 610 (1915). Courts will not render ad- 
visory opinions or write essays in political theory or speculate 
on non-matured issues. Ex parte Steele, 162 Fed. 694-701 
(1908). 

That the matters sought to be adjudicated here are pre- 
liminary to any possible claim of Fifth Amendment privilege 
is shown in other ways as well. The existence of the District 
Court’s order does not derogate from or circumscribe the rights 
of any of the appellants who may claim the Fifth Amendment 
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privilege in any proper instance.’ Nor does the District Court’s 
order relieve the committee from the choice of granting im- 
munity or not insisting on an answer where self-incrimination 
is properly raised. What the District Court’s order does is to 
establish and record compliance with the procedural pre- 
requisites for a possible grant of immunity as broad as the 
privilege itself. 

None of these appellants has been subjected to any imme- 
diate change of position as a result of Judge Pine’s order. Not 
only does each appellant still have the right to claim the Fifth 
Amendment privilege in response to any question the Sub- 
committee may ask him, when and if he is summoned to testify; 
actually, if he does not claim his Fifth Amendment privilege, 
there is no possibility of any grant of immunity. And no 
appellant, as a witness, would be required to answer a ques- 
tion, with respect to which he had claimed his privilege under 
the Fifth Amendment, unless that privilege had been fully 
satisfied by a complete removal of the feature of possible in- 
crimination through a responsive answer, as a result of a grant 
of full and complete immunity as broad as the privilege. 

Appellants attempt repeatedly to draw an analogy between 
this case and the administrative agency cases (see p. 12 of 
appellants’ brief) to demonstrate that their appeal is not 
premature. But those decisions proceeded on wholly different 
jurisprudential bases. As to them, if the Court did not order 
the prospective witness to testify, there would be no order 
requiring his testimony, for the Court there acts to give life to 
the jurisdiction of administrative agencies which lack the inde- 
pendent authority to compel the attendance of witnesses and 
the giving of testimony under oath. In this case, however, the 
Court’s order by its terms has no effect with respect to requiring 
the witnesses to testify. Indeed the witnesses need not appear 
unless and until there is a valid summons by the Committee; 
this summons, in turn, isin and of itself fully compelling of both 


* For example, the questions of power and pertinency would still be open 
and justifiable in familiar contexts should the Committee initiate criminal 
proceedings or should the Senate invoke its inherent contempt power. 
Sinclair v. United States, 279 U. S. 263 (1929). 
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appearance and testimony. Since the Subcommittee has ade- 
quate authority to compel the attendance of witnesses and the 
giving of testimony under oath, the order of the District Court 
is not in aid of the jurisdiction of the Subcommittee; it does 
not add as a new factor liability to testify. The only new 
factor inherent in the Court’s order is that of a determination 
of compliance with the procedural prerequisites for a grant of 
immunity. The authority by which the witness will be com- 
pelled to appear and testify will be the authority of the Sub- 
committee. The purpose of the Court’s order is only to insure 
that if and when he does testify, it will be pursuant to the pro- 
visions of the immunity statute; and that any immunity he may 
be granted by and may receive from the Subcommittee will 
be a full and complete grant of immunity, with respect to any 
and all matters concerning which he testifies in response to the 
compulsion of the presiding officer, after having invoked the 
privilege against self-incrimination. 

If an analogy is to be sought it would be found not in the 
cases arising under section 12 of the Interstate Commerce Act, 
but rather in the decision of the Supreme Court in Cobbledick v. 
United States, 309 U. S. 323 (1940). In that case the Court 
distinguished orders requiring the production of testimony be- 
fore grand juries from orders requiring testimony before admin- 
istrative agencies on the theory that as to the latter the order 
represented the end of a proceedng begun against the witnesses. 
This must be viewed in light of the fact that the primary pur- 
pose of the rule which precludes premature or interlocutory , 
appeals is to prevent the halting of an inquiry before its ulti- 
mate conclusion. In the administrative cases, an appeal from 
the order requiring the giving of testimony before the adminis- 
trative body would not itself halt the inquiry because, but for 
the Court’s order, the administrative agency would have no 
jurisdiction to proceed with the matter on its own in any event. 
Not $0 in this case. As outlined above, the committee has full 
jurisdiction to subpoena these appellants, to compel them to 
appear and to testify without any aid of the Court. To permit 
appellate procedures to intervene between the committee and 
the effective appearance of the witnesses would indeed be to 
halt the inquiry by an unnecessary, because premature, appeal. 
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See also, Alexander v. United States, 201 U. S. 117, 121-2 
(1906) ; Heike v. United States, 217 U.S. 423, 429 (1910). 

The effect of such a halt in the proceedings while appellate 
procedures were being exhausted to the fullest would be largely 
to nullify the operation of the immunity statute. If pros- 
pective witnesses in Congressional proceedings had the nght 
to full judicial appellate review proceedings before even ap- 
pearing to testify, the activities of the Congress and its com- 
mittees might well be brought to a standstill; for as the Court 
knows, appellate proceedings if carried to the highest courts 
may exceed in time the term of a Congressional session or 
certainly the life of a particular Congressional investigation. 
The allowing of appeals from the limited District Court orders 
that are contemplated under the statutory scheme would per- 
mit witnesses or prospective Congressional witnesses to delay 
almost indefinitely their effective appearance before the com- 
mittees. Congress could hardly have had such a meaningless 
procedure in mind when it drafted the instant statute. What 
is here involved is not merely a possible interference with the 
operations of an administrative commission which has no in- 
dependent compliance powers of its own in any event, but 
rather an attempt to secure a halt in the operations of a co- 
equal independent branch of the Government with its own 
powers of subpoena and contempt. 

The general pattern of the legislation, the fact that appel- 
lants will have a fully adequate remedy at law if and when 
they are held in contempt, and the generally anticipatory and 
advisory character of any decision that could be rendered in 
the instant case, all compel the conclusion that the instant 
appeal is wholly premature. Accordingly it should be dis- 
missed. 

II 


The Act Is Constitutional and It Was Correctly Applied by 
the District Court 

In their brief appellants raise a number of questions as to 

the constitutionality of the statute. If the committee is cor- 

rect in its view that the instant appeal is premature, or in 
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that the issues raised in Nos. 13787-13790 are moot, and that 
as to the issues raised in Nos. 13808-13811 the appellants 
cannot be heard because they were not parties to the pro- 
ceedings in the District Court in which the matters arose, 
then the Court never need reach the constitutional questions 
propounded by appellants. It should further be stated pre- 
liminarily that in all of appellants’ arguments in relation to 
the various constitutional issues, they disregard the funda- 
mental canon of statutory interpretation that wherever pos- 
sible legislation will be given a constitutional construction. 
United States v. C. I. O., 335 U.S. 106 (1948); United States 
v. Harriss, 347 U. S. 612 (1954); In re Ullman, 128 F. Supp. 
617, 627-628 (S. D. N. Y. 1955). Thus in Duehay v. Acacia 
Mutual Life Ins. Co., 70 App. D. C. 245, 105 F. 2d 768 (1939), 
this Court held that a cardinal principle in statutory con- 
struction is to save and not to destroy, and that where there 
are two possible interpretations, by one of which the statute 
would be unconstitutional and by the other valid, the plain 
duty of the Court is to adopt that which will save the statute, 
and that this rule applies even to avoid serious doubt as to 
constitutionality. Appellants throughout their brief strain 
to find constructions which would render the statute uncon- 
stitutional. That, of course, is not the standard this Court 
should apply. The remainder of the instant argument will 
be devoted to showing that the statute not only is capable 
of a construction which will not be unconstitutional but fur- 
ther that such would be the most reasonable and logical in- 
terpretation of the Act. 

The committee is of the view, and the Court below has 
adopted this construction, that the statute does not give the 
District Court the power to grant immunity. In brief compass 
our position is that the statute in clear and unambiguous terms 
authorizes the committee to grant immunity to a witness pro- 
vided that two-thirds of the members of the committee after 
advance notice to the Attorney General of the United States 
have authorized the grant, and that on application of an au- 
thorized representative of the committee the District Court for 
the District wherein the inquiry is being carried on has entered 
into the record an order requiring the witnesses to testify or 
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to produce evidence (the Attorney General having been noti- 
fied of the time of each proposed application and having been 
given an opportunity to be heard with respect thereto). It 
must be emphasized that under this statutory scheme, the 
function of the Court is a fundamentally limited one. The 
committee determines whether immunity is to be granted. The 
committee subpoenas the witness and requires him to testify. 
The committee ultimately grants the immunity if it is satisfied 
that it should be granted. Essentially, the function of the 
District Court in the statutory scheme is limited to making 
certain that all of the statutory procedural prerequisites, 7. e., 
notice to the Attorney General, necessary majority vote of 
the committee or the particular House, etc., were complied 
with; and to serve to provide an unimpeachable judicial record 
of the accomplishment of these prerequisites to the grant of 
immunity. This record is provided by the statute essentially 
for the protection of the prospective witness, in that if a ques- 
tion ever arose in the future as to the validity of the grant of 
immunity, the record would stand as res judicata to bar any 
collateral attack upon such grant. 

This limited judicial function becomes at once apparent when 
it is considered that the order of the court is merely declarative 
of the committee’s authority. The committee, of course, has 
the independent power to require a person to testify or to pro- 
duce evidence. The fact is that the Act contemplates that the 
basic policy decisions with respect to a grant of immunity shall 
be made only once—when it is decided to authorize a grant 
of immunity and to set the wheels in motion for determination 
and recordation of compliance with the procedural prerequi- 
sites under the statute. The Act contemplates that, therefore, 
when the District Court has approved the manner in which 
the procedural prerequisites have been complied with, it will 
enter its order recording such compliance. Appellants say to 
the contrary that the Immunity Act should be construed as 
contemplating the making of the same policy judgment by 
both the legislative arm and by the court—that is, by the com- 
mittee before applying for the order and in deciding whether to 
utilize the order, and by the Court in issuing it. On the very 
face of it that is the most unreasonable construction that could 
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be given to the Act. It is settled law that Congress may consti- 
tutionally provide for a grant of immunity in response to the 
claim of the Fifth Amendment privilege (Ullmann v. United 
States, 350 U. S. 422). To argue that Congress, in a statute 
intended to implement this power, did delegate its discretion 
in the exercise thereof to the Judicial Branch, is to fly in the 
face of reason. To contend that Congress intended to impose 
on the several District Courts a task and a discretion they may 
not constitutionally exercise, and thus, by implication, to read 
into the Act a provision rendering it unconstitutional and a 
nullity is absurd. Such construction would again be directly 
opposed to the long line of decisions fixing the principle with 
respect to the duty of courts to avoid, wherever reasonably 
possible, holding a statute unconstitutional. It is a much more 
logical and rational construction of the language of the Act to 
consider the “approval of the United States District Court” 
which must be secured before the committee may grant im- 
munity, as only the approval of the committee’s application 
for an order; and in requiring but a judicial concurrence that, in 
making the legislative determination involved in the question 
of whether immunity should be granted, the committee ob- 
served all procedural requirements.” 

Appellant’s declare (brief p. 26): “If the constitutional 
courts may collaborate with the legislature in deciding what 
evidence is sufficiently important to warrant immunizing a 
witness, by the same token the Courts may participate in 
making advance decisions of what subjects congressional com- 
mittees should investigate, and what witnesses the committees 
should call. For these matters involve the same questions— 
what is needed for the legislature to function effectively and in 
the public interest.” If this be so—and in this much of appel- 
lant’s brief, the committee whole-heartedly concurs—then this 
Court clearly should not interpret the immunity statute as 
inescapably requiring such collaboration. 

On the other hand, the legislative branch may, in the field of 
its duties, invoke the action of either of the other two coordinate 
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parts of the Government, and the extent and character of 
assistance sought from another branch must be fixed accord- 
ing to common sense and the inherent necessities of the govern- 
mental coordination. 

In Hampton & Co. v. United States, 276 U. S. 394, at page 
406, Mr. Chief Justice Taft declared: 


The Federal Constitution and State Constitutions of 
this country divide the governmental power into three 
branches. The first is the legislative, the second is the 
executive, and the third is the judicial, and the rule is 
that in the actual administration of the government 
Congress or the Legislature should exercise the legisla- 
tive power, the President or the State executive, the 
Governor, the executive power, and the Courts or the 
judiciary the judicial power, and in carrying out that 
constitutional division into three branches it is a breach 
of the National fundamental law if Congress gives up its 
legislative power and transfers it to the President, or to 
the Judicial branch, or if by law it attempts to invest 
itself or its members with either executive power or 
judicial power. This isnot to say that the three branches 
are not co-ordinate parts of one government and that 
each in the field of its duties may not invoke the action 
of the two other branches in so far as the ‘action invoked 
shall not be an assumption of the constitutional field of 
action of another branch. In determining what it may 
do in seeking assistance from another branch, the ex- 
tent and character of that assistance must be fixed 
according to common sense and the inherent necessities 
of the governmental co-ordination. 


The “discretion” theory advanced by appellants would have 
the District Court take evidence on, rule on, and delineate the 
particular subjects and perhaps questions ‘as to which the 
committee might interrogate a witness under the Immunity 
Act. Asa practical matter this would mean that the commit- 
tee would have to get advance Court approval of each subject 
concerning which it may require ‘answers of a witness under 
the Immunity Act. If that be so, Congress would of course 
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be wholly precluded from developing without delay lines of 
inquiry naturally following from the testimony of its witnesses. 
In the alternative, the Congress or the Committee would be 
required to keep coming back before the courts for approval 
of specific subjects of inquiry. Congress did not intend to 
hamstring its committees in any such manner. In the im- 
munity statute, the Congress has laid down a general rule 
with respect to the area in which that Act arises. Within that 
area decisions with respect to the particular subject matter of 
inquiries and the particular questions asked of witnesses are 
for relative determination by the particular committee con- 
cerned in each instance. 

The order of the District Court on its face is nothing more 
than a determination that the statutory prerequisites to the 
grant of immunity have been complied with. This order may 
not be as appellants would have it, “restricted to requiring tes- 
timony on a subject within the Act.” Such a restriction would 
necessarily connote either a pointless repetition of the require- 
ments of the statute, or an exercise of discretion with respect 
to the propriety and advisability of particular questions. The 
Act is specific as to what the record shall show. It does not in 
terms require that the Court include a restrictive clause in its 
order. Congress could have so required, though the require- 
ment would have been unnecessary. Where Congress did not 
include such a requirement the statute should not be enlarged 
so as to include this requirement by implication. Conse- 
quently, to foist upon the Court the duty of determining in 
advance whether each subject of committee inquiry in the 
course of its investigation is within the scope of the Act is to 
give an irrational and avoidable construction thereto. The 
Court below found, using the language of the Act, that the 
committee is conducting exactly the investigation which the 
Act provides, and that such investigation is being conducted 
in Washington, D.C. No further conclusionary findings should 
be considered necessary. 

The same reasoning applies to appellants’ question whether 
an order issued under the statute must confine its direction of 
testimony to matters within the scope of the Act. Obviously, 
the purpose of the order could not be to require any particular 
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testimony (as would be the case in the instance of a court 
order in aid of the jurisdiction of some administrative body 
in itself having no authority to compel the attendance and tes- 
timony of witnesses), but only to insure on the record that the 
witness, if and when he testifies pursuant to a valid summons 
from the Committee subsequent to the entry of the Court’s 
order, will do so pursuant to the Immunity Act, and that he is 
therefore in a position to receive a valid grant of immunity. 
Further, the Act itself covers the point by providing that the 
immunity may be granted “in the course of any investigation 
relating to any interference with or endangering of, or any plans 
or attempts to interfere with or endanger the national security 
or the defense of the United States by treason, sabotage, es- 
pionage, sedition or the overthrow of its Government by force 
and violence.” A question not pertaining or material to the 
area encompassed within these terms would not be “in the 
course of” the investigation and therefore would not meet the 
requirements of the Act. 

Appellants further find discretion in the court because of 
the requirement that the Attorney General of the United 
States be notified of the time of each proposed application to 
the court and be given the opportunity to be heard with respect 
thereto. This requirement does not compel the conclusion 
that the Attorney General is to be an adversary party in the 
proceeding. On the contrary, Congress must be presumed 
to know that if a difference should arise between the committee 
and the Attorney General with respect to the desirability of a 
grant of immunity, the difference would have to be settled by 
political, not by judicial, means. The committee has gone to 
great lengths to provide the Attorney General with a forum for 
the explanation of his views with respect to a proposed grant 
of immunity by the committee; but has stopped short of divest- 
ing the legislative branch of its discretion with respect to such 
&@ grant. 

The original bill introduced in the House of Representatives 
(H. R. 6899, 83d Cong., 2d sess.) contained a requirement that 
no witness could be granted immunity unless “the record shows 
that the Attorney General has adjudged the testimony of such 
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witness or the production of such evidence to be necessary in 
the public interest.” This language was omitted from the 
legislation as ultimately enacted. The obvious intention must 
have been to eliminate the requirement of Executive concur- 
rence, and to leave to the Attorney General merely the formal 
court record as a forum. 

It is not at all “irrational,” as appellants declare, “to give 
the Attorney General an opportunity to be heard before a 
court which has no power to be persuaded by him.” It is 
much more irrational to suppose that Congress would have 
imposed upon the court the non-judicial duty of arbitrating 
a political dispute between the legislative and executive 
branches. The grant of immunity, as this act contemplated it, 
is the responsibility of the committee and the committee alone. 
The statute, as appellants themselves recognize, was not in- 
tended to give the Attorney General a veto power with respect 
to the grant of immunity. It does provide the Attorney General 
with the opportunity to be heard both by the committee and by 
the forum of public opinion (in view of the essential political 
nature of the matter involved). The Act should not be inter- 
preted by implication to provide for more than that. When the 
Attorney General records his views before the court he does so 
in order to provide a permanent record of his position with 
respect to the proffered immunity. He does not have, he could 
not have, and the statute should not be interpreted to give him, 
the power to appeal to the court’s discretion to settle a political 
dispute that may exist between him and the legislative branch 
of the government. Those not unacquainted with the facts 
of political life will know that the mere possibility that the 
chief law enforcement officer of the nation might record in a 
court of law his view that a proposed grant of immunity is ill- 
advised would deter any Congressional committee from offering 
such immunity to a witness. There was therefore no need for 
the legislators to go further and to provide that, as appellants 
envisage it, the Attorney General and the Congress would 
litigate their respective positions in open court. They did not 
so provide in this Act. 

Throughout appellants’ brief there runs the thread of an 
argument that this statute subjects them to double punish- 
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ment for failure to testify; once by the committee and once by 
the court. However, it would appear that the statute contem- 
plates no such consequence of a failure to comply. In the first 
place it is obvious that the court’s order is complied with if only 
the prospective witness appears at the time and place desig- 
nated and permits himself to be sworn. Even if he fails to 
utter one word of testimony he would not be violating the 
order of the court. It should not be presumed that a witness 
will fail or refuse to appear before a legislative body when 
properly summoned, so that as a practical matter the question 
of violation of the order of the court could hardly ever arise. 
Moreover it is seriously to be doubted that even a failure to 
appear would constitute a contempt of court. As we indi- 
cated above the statute was not designed to insure the appear- 
ance of witnesses before congressional committees; the commit- 
tees themselves have sufficient power to accomplish that re- 
sult. The statute was designed for showing the regularity of 
the proceedings, and to provide a permanent record for the 
protection of the prospective witness. Moreover, there could 
hardly be a contempt of an order which is as incomplete as 
the order in the instant case. For the order does not provide 
for a definite time and place for the appearance of the pros- 
pective witness. It has been held that a subpoena issued by 
a committee which has been continued without a definite time 
and place is not enforceable by contempt even if the time and 
place are set in later and the witness fails to appear. United 
States v. Russell Duke (Crim. No. 1839-53, D. C. 1954). A 
contempt cannot arise out of an order that is not fully complete, 
particularly if the incomplete portions are to be filled in subse- 
quently by a wholly different body. Therefore, appellants can 
hardly sustain their “double punishment” theory, and such 
arguments as that the court should not inflict injury without 
permitting the party affected to be heard must fail because the 
court’s order does not inflict injury to appellants of any kind* 


* Of course, the Fifth Amendment does not protect from collateral, non- 
criminal sanctions that may be imposed by either the authorities or by the 
public on someone who fails to speak when called upon by a duly constituted 
committee of the Congress. Ullman vy. United States, 350 U. S. 422, 480-431 
(1956). 
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The appellants have made the point that the order of the 
court aids in forcing them to barter away their privilege 
against self-incrimination under the Fifth Amendment. That 
is totally incorrect. The privilege can be recognized in one 
of two ways: (1) the witness may be allowed to stand mute if 
he has a legitimate reason to believe that the answer to a ques- 
tion might tend to incriminate him, or (2) the incriminating 
feature of the answer may be removed by granting to the wit- 
ness an immunity from all punishment which might result from 
an answer to the question. Neither one of these methods is 
inferior to the other; neither one implies a trading away of the 
Fifth Amendment privilege; both are, and have always been, 
recognized as equally effective means of recognizing the right 
of a person not to incriminate himself. There is of course no 
absolute right of silence. Absent an immunity statute and 
compliance therewith, a witness who in good faith claims the 
privilege of the Fifth Amendment will be granted the nght to 
remain silent, because there is under such circumstances no 
alternative way to allow his claim of privilege. But where an 
alternative way has been provided by an immunity statute, 
there is no right of silence unless the committee chooses to grant 
it in preference to granting immunity. And of course the Act 
does not “strip” anyone of a constitutional privilege, for no 
statute can do that—it merely provides for the manner in 
which the privilege is to be recognized. This Act has made 
such provision in constitutional manner and the rather extreme 
interpretations conjured up in appellants’ brief ought not to 
be taken as either the most reasonable or the only possible con- 
struction which can be given to the statute. 


lil 


The District Court Properly Denied Appellants’ Motion To 
Intervene 


Appellants’ argument that they have the right to intervene 
in the judicial proceedings is based entirely on the premise that 
Rule 24 (a) of the Federal Rules of Civil Procedure is appli- 
cable. The Committee’s position is that Rule 24 (a) is in- 
applicable in its entirety to such proceedings, and, if it is ap- 
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plicable, that its requirements are not satisfied in the present 
case. The position that the rule is inapplicable is based on the 
fact that the proceeding under 18 U. S. C. sec. 3486 is not an 
“action” within the meaning of the Rule. The position that 
the requirements of the Rule are not satisfied is based on the 
fact that the appellants cannot be adversely affected by any 
order issued in such a proceeding as specified in the pertinent 
provision of the Rule. 

The Immunity Statute applies to investigations relating to 
treason, sabotage, espionage, sedition and similar activities. 
It is clearly designed as a means of forestalling criminal prose- 
cutions of witnesses who appear in connection with Congres- 
sional investigations of such matters. It provides for the ex- 
change of a grant of immunity from criminal prosecution for 
the furnishing of information necessary to the legislative pro- 
cess. It is part of the Criminal Code of the United States and is 
primarily concerned with the administration of the criminal 
law in cases involving the national security. In effect it pro- 
vides a means for the compulsory production of testimony by 
witnesses who otherwise could be subjected to criminal pro- 
ceedings on the basis of their disclosures. The provisions of 
the Immunity Statute are as closely related to the criminal 
jurisdiction of the courts as are, for example, the ex parte 
procedures for obtaining search and arrest warrants. It is true 
that the latter actions of the courts are designed to initiate 
prosecutions, while the actions of the court under the Immun- 
ity Statute are designed to forestall prosecutions. Neverthe- 
less, the fundamental relationship of both actions to criminal 
rather than civil cases is apparent. By their express terms, 
the Federal Rules of Civil Procedure apply only to suits of a 
“civil nature” and no authority whatever has been cited by 
appellants to support the assumption that the present pro- 
ceeding is of a “civil nature.” On the contrary, it is obvious 
that immunity proceedings are no more civil in nature than 
applications for search warrants would be in similar cases and 
that the Civil Rules of Procedure do not apply to either type 
of proceeding. | 

Assuming that Rule 24 (a) is not totally inapplicable, it 
must still be concluded that the requirements of Rule 24 (a) 
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(2), the only possibly pertinent section, are not met by the 
present applicants. There is a right to intervene in the ordi- 
nary action only if the party applying for intervention has a 
direct legal interest in the pending litigation and it will attain 
immediate gain or suffer immediate loss from the judgment. 
“To authorize an intervention as a matter of right under Rule 
24 (a) intervenor must have an interest in the subject matter 
of the litigation of such a nature that he will gain or lose by 
the direct legal operation of the judgment.” [Emphasis sup- 
plied.] Kelley v. Summers, 210 F. 2d 665, 673 (1954). See 
also Pure Oil Co. v. Ross, 170 F. 2d 651 (1948). The interest 
which entitles a party to intervene must be a direct interest, 
that is, an interest which would be affected by way of an im- 
mediate gain or an immediate loss by virtue of the judgment 
which may be rendered between the original parties. Smith 
v. Gale, 144 U.S. 509 (1892). “The intervention must be not 
only to protect the direct and immediate interest of the in- 
tervenor in a suit, but she is bound to make that interest appear 
by proper allegations in her petition.” Smith v. Gale, supra. 

And, finally, “intervention under subdivision (a) (2) must 
be predicated upon both of the factors referred to therein, 7. e., 
that the intervenor’s interest is or may be inadequately repre- 
sented and that he would or might be bound by a judgment in 
the action.” 4 Moore’s Federal Practice, 24.08 and cases there 
cited, including United States v. Columbia Gas & Electric Co., 
27 F. Supp. 116 (D. Del. 1939). Intervention as a matter of 
right was properly denied in this case, since (1) these appel- 
lants would not be bound by the order of the District Court, 
and (2) their legitimate legal interests were not inadequately 
represented. Either of these facts would justify denial. 

The order of the District Court in the present case does 
nothing more than confirm the statutory grant of immunity to 
any of appellants actually called as witnesses by the Commit- 
tee. It does not compel the giving of testimony at any particu- 
lar time; and any such future compulsion will, of course, de- 
pend upon further action by the Committee itself. Nor does it 
actually grant immunity, since the grant will flow from the 
operation of the statute and from the actual grant by the Com- 
mittee. It is simply a declaration which assures that the wit- 
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ness will receive the immunity granted by the law when and if 
his testimony is compelled after a claim of privilege. 

As such, it cannot conceivably adversely affect the appli- 
cants. If they choose not to testify despite the immunity their 
testimony would insure them, they would still be entitled to 
raise all of the usual defenses to any contempt citation includ- 
ing defenses related to the jurisdiction of the Committee or 
the materiality of its questions. See18U.S.C.sec.401. They 
could even defend on the ground that the grant of immunity 
was inadequate or unlawful if they relied on the Fifth Amend- 
ment in refusing to answer. In short, the applicants can in 
no way be prejudiced by the proceeding in the District Court, 
the only possible consequence of the proceeding being a grant 
of immunity which the applicants could not otherwise claim. 

This suggests also that there is no inadequacy in the repre- 
sentation of the legal interests of the applicants, and therefore, 
no basis for intervention, on this additional ground. A witness 
before a duly authorized governmental body, whether a grand 
jury or a Congressional committee, does not have a privilege 
of silence; his only privilege is not to incriminate himself. This 
is exactly the privilege which the Committee is attempting to 
insure for these appellants in the District Court. The legiti- 
mate interests, therefore, of the Committee and its witnesses is 
the same, and it is not contended that the Committee’s repre- 
sentation in the District Court has been either inadequate or 
ineffective for this purpose. For both reasons that (1) the 
applicants will not be adversely affected by the order of the 
District Court and (2) that their interests are being adequately 
represented, their motion for intervention as of right was 
properly rejected. 

The fact that the proceeding in the District Court is ex parte 
does not mean that no “case or controversy” is present. Appli- 
cations for search warrants are also ex parte but it has never 
been suggested that they are beyond the jurisdiction of the 
courts for this reason. Numerous other examples of ez parte 
proceedings may be cited: Applications for temporary restrain- 
ing orders may be ez parte; applications for attachments and 
other provisional remedies may be ez parte; applications for 
taking the depositions of witnesses and parties may be ex parte; 





26 


judgments by written confession may be ex parte, as may be 
also the registration of foreign judgments. In none of these 
proceedings has there ever been any question as to whether a 
“ease or controversy” is involved. 

The reason is that it is sufficient under the constitutional 
requirement for a “case or controversy” that there be “pos- 
sible adverse parties” (In re Pacific Railway Commission, 32 
Fed. 241, 255 (1887))—consequently it is not required that 
the adverse parties be involved at every phase of the proceed- 
ing. It has already been indicated that the purpose of the 
Immunity Statute is to provide a witness with immunity in 
any criminal case for any testimony he has been compelled to 
give before the Congress. As a matter of fact, as indicated 
elsewhere herein, the primary purpose of the requirement of 
the entry of a District Court order is to provide a permanent 
record which can serve as a defense by way of res judicata to 
any attempt to question by way of criminal prosecution the 
immunity granted in connection with such order. The rela- 
tionship of the proceedings in the District Court to such future 
criminal cases is as close as the relationship of an application 
for a search warrant to the possible future criminal cases in 
such a proceeding. Moreover, as also indicated, there is the 
possibility of litigation between the parties in any future con- 
tempt proceeding growing out of a subsequent refusal to testify, 
analogous to the possibility of litigation in connection with a 
motion to suppress after approval of an ez parte application for 
a search warrant. The proceeding in the District Court under 
the Immunity Statute is a direct concomitant of its jurisdic- 
tion over criminal cases involving national security which 
might otherwise arise between the Government and the wit- 
nesses. It is likewise directly related to the adjudication of 
any future contempt cases involving the parties. Such cases 
or controversies obviously are within the jurisdiction of the 
courts. And the present ex parte phase of these proceedings 
must likewise be within their jurisdiction. Cf. In re Ullman, 
128 F. Supp. 617, 625-626 (S. D. N. Y. 1955). 

As a consequence of the fact that appellants were not—as 
they could not be—parties below, they have no standing to 
appeal the order of the District Court. It is well settled that 
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the right to institute appeal or error proceedings generally ex- 
tends only to persons who are parties to the record or other 
privies. No person may review a judgment by appeal or writ 
of error who is not a party or privy to the record. U.S. ex rel. 
Louisiana v. Jack, 244 U.S. 397, 61 L. Ed. 1222. In that case 
the Supreme Court stated at page 402: 


* * * it has long been the law as settled by this court 
that “no person can bring a writ of error [an appeal is 
not different] to reverse a judgment who is not a party 
or privy to the record,” Bayard v. Lombard, 9 How. 530, 
551, and in Ez Parte Tobacco Board of Trade, 222 U.S. 
578, it was announced, in a per curiam opinion, as a 
subject no longer open to discussion, that “one who is 
not a party to a record and judgment is not entitled to 
appeal therefrom,” and that a refusal after decree to 
permit new parties to a record cannot be reviewed by 
this court directly on appeal, or indirectly, by writ of 
mandamus, under circumstances such as were there and 
are here presented. 


To the same effect, see Wenborne-Karpen Dryer Co. v. Cutler, 
Dry Kiln Co., 292 Fed. 861 (1923) ; Farmers’ Loan & Trust Co. 
v. Waterman, 106 U.S. 265, 269 (1882) ; United States v. Seigel, 
83 U.S. App. D. C. 88, 168 F. 2d 143 (1948) ; In the Matter of 
Leaf Tobacco Board of Trade, 222 U.S. 578 (1911). 

In In re Michigan-Ohio Bldg. Corporation, 117 Fed. 2d 191, 
193 (1941). the court stated: 


Generally accepted is the legal tenet that no one may 
appeal from a judgment unless he has an interest therein, 
direct, immediate, pecuniary and substantial. Speak- 
ing more specifically, a party has an appealable interest 
only when his property may be diminished, his burdens 
increased or his rights detrimentally affected by the 
order sought to be reviewed. 4 C. J. S., Appeal and 
Error, Sec. 177. It follows that if his interest or right 
in and to the subject matter ceases pendente lite, by 
conveyance, assignment or otherwise, his appealable 
interest thereby expires, however prejudicial the judg- 
ment may be to another. Stearns-Roger Mfg. Co. v. 
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Brown, & Cir., 114 F. 939. Furthermore the right in- 
vaded or the injury sustained must be subsisting and 
immediate, not one arising as some possible, remote, 
unforeseen consequence. 4C. J.S., Appeal and Error, 
Sec. 183; 2 Am. Jur. Sec. 153-168; Hamilton Trust Co. 
v. Cornucopia Mines Co., 9 Cir., 223 F. 494, at page 499, 
certiorari denied 239 U. 8. 641, 36 S. Ct. 161, 60 L. Ed. 
482. In Luckenbach v. Laer, 190 Cal. 395, 212 P. 918, 
920, the court dismissed an appeal of parties against 
whom a receiver had been directed to take action. After 
holding such parties proper appellants under the stat- 
‘ute, the court, reiterating that only aggrieved parties 
may appeal, said: 

“Those orders which the appellants subsequently 
‘sought to have vacated and set aside were merely per- 
missive in character. Nothing was attempted thereby 
to be taken away from the appellants. * * * 

“We find no cases holding that some remote conse- 
quence which may flow from an order will render a party 
aggrieved thereby. The right invaded must be immedi- 
ate.” 


It is well established, therefore, that one has a standing to 
appeal only if the right invaded or the injury sustained is one 
which is detrimental and harmful and not one arising as some 
possible remote or unforeseen consequence. In other words, 
@ person must be actually, as distinguished from potentially, 
hurt before he has a right to appeal. 

It should be noted that the authorities cited above relate to 
adversary proceedings, not to ex parte matters as are involved 
here. These cases do not necessarily stand for the rule that 
individuals whose motions to intervene have been denied in 
the lower court, have no right of appeal whatever. But the 
remedy, if any, for such persons is to appeal from the denial of 
the motion to intervene before that matter has become mooted 
by entry of the ultimate order of the trial court. The difficulty 
with that problem, so far as appellants are concerned, is dis- 
cussed in Argument IV, infra. 
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The District Court Was Not Divested of Jurisdiction by 
Virtue of the Appeal From the Original Orders 


Appellants contend that their notices of appeal from the Dis- 
trict Court’s orders denying their motions to intervene and to 
vacate the order striking the appearances of their attorneys 
removed the jurisdiction of the matter to this Court and that 
therefore the District Court lacked jurisdiction to enter the 
order directing testimony pursuant to the Immunity Act. 

The record indicates that the matters of appearance and in- 
tervention were coupled with the contention that the District 
Court should take no further action and were presented to that 
court in support of appellants’ motion to stay the proceedings 
on March 20, 1957. This motion was denied and not appealed. 

The questions were presented again, to this Court, by appel- 
lants’ motion for stay of the proceedings in the District Court 
and the question of whether the lower court had a right to pro- 
ceed further was the very crux of the argument on that motion. 
On April 9, 1957, this Court denied appellants’ motion to pre- 
clude the issuing of the immunity order by the lower court. 
Appellants’ remedy at that stage would have been to move for 
a re-hearing en banc, or to apply to the Supreme Court for a 
writ of certiorari. Instead they did nothing. Thus, the denial 
of the stay gave the District Court clearance to proceed further 
and it did so, entering its order on April 10, 1957. 

After these unsuccessful attempts to block the issuance of 
the District Court’s order appellants now contend, in effect, 
that the denials of the stays requested were nullities since the 
notice of appeal automatically stayed the entire proceedings. 
The necessary corollary to that proposition is that their own 
efforts to obtain a stay of the proceedings were wholly useless 
and unnecessary. Clearly, their contention is not well taken. 

To hold that the filing of a notice of appeal from an order 
denying the prospective witness the right to appear in the pro- 
ceeding automatically deprives the Court of further jurisdiction 
is to hold that filing an unsuccessful petition for leave to inter- 
vene is one way to take command of the proceedings. 
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The statute herein involved calls for an ex parte*proceeding 
and intervention is not permitted. If this Court should decide 
that a prospective witness may intervene in a proceeding for 
an order approving a committee application requiring testi- 
mony under the Immunity Act, and further that his noting 
of an appeal from a denial of intervention would stay the action, 
procedure under the Act would be rendered so cumbersome and 
subject to delay as to make it for all practical purposes in- 
effective. 

In short, appellants’ sole means of preventing the District 
Court from entering the ultimate immunity orders herein was 
to obtain a stay of the proceedings prior to such entry, either 
from the District Court or from a higher court. Since this 
remedy failed, the District Court clearly had the power to 
proceed. Cf. Ex parte National Enameling and Stamping Co., 
201 U.S. 156 (1906) ; Foote v. Parsons Non-Skid Co., 196 Fed. 
951 (6th Cir. 1912). 

A further consequence of appellants’ failure to secure a stay 
prior to the entry of the immunity order is that their appeal 
from the order denying intervention has become moot. Thus, 
it is no longer subject to appellate review. That issue, too, 
could only have been kept alive by a stay of the proceedings 
which culminated in orders to which appellants were not 
parties. Such order having been entered, the preliminary pro- 
ceedings no longer remained live issues. See International 
Brotherhood of Teamsters v. Keystone Freight Lines, 123 F. 2d 
326, 330 (10th Cir. 1941) (where movant seeks to intervene 
who has no special interest in the order or judgment issued, 
an appeal from denial of his motion to intervene will be dis- 
missed since the question presented is moot); Bantel v. Mc- 
Grath, 215 F. 2d 297 (10th Cir. 1954) (the court “seriously 
question[s] the right of appellants to intervene after the fait 
accompli * * * It seems sufficient, therefore, to say that the 
appellants seek to intervene in a mooted case * * *”), 

In the instant situation the matter likewise is a fait accompli; 
the order has been issued and the statutory requirement 
fulfilled. 
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CONCLUSION 


Wherefore, it is respectfully requested that the appeals be 
dismissed or the orders of the District Court be affirmed. 
J. G. Sourwine. 
J. G. SOURWINE. 


CERTIFICATE OF SERVICE 


Copy of the foregoing Brief of Appellee was personally 
served upon Messrs. Forer & Rein, counsel for appellants, 711 
Fourteenth Street, N. W., this 9th day of May, 1957. 

J. G. Sourwine. 


J. G. SouRwINeE. 

Authorized representative of the Committee on the 

Judiciary of the United States Senate and of the 
Internal Security Subcommittee thereof. 
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APPLICATION ON BEHALF OF COMMITTEE ON THE JUDICIARY AND 
Its INTERNAL SECURITY SUBCOMMITTEE 


J. G. Sourwine, being the duly authorized representative of 
the Committee on the Judiciary of the United States Senate 
and of the Internal Security Subcommittee thereof, hereby 
makes application for an order requiring Robert McElrath of 
2407 St. Louis Drive, Honolulu, Hawaii, to testify and produce 
evidence, pursuant to the provisions of Title 18, United States 
Code, Section 3486, as amended (68 Stat. 745), and represents 
to the Court the following: 

(35) 
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1. Each standing committee or duly authorized subcommit- 
tee of the United States Senate is authorized to hold such hear- 
ings, to require by subpoena or otherwise the attendance of 
such witnesses and the production of such documentary evi- 
dence as it deems advisable and to make investigations into 
any matter within its jurisdiction, pursuant to the provisions 
of Section 134 (a) of the Legislative Reorganization Act of 
1946 (August 2, 1946, Ch. 753, Sec. 134 (a), 60 Stat. 831). 

2. The said Committee on the Judiciary, or any duly au- 
thorized subcommittee thereof, is authorized and directed, pur- 
suant to S. Res. 366, 8lst Congress, and S. Res. 58, 85th Con- 
gress, to make a complete and continuing study and investiga- 
tion of (1) the administration, operation, and enforcement of 
the Internal Security Act of 1950; (2) the administration, op- 
eration, and enforcement of other laws relating to espionage, 
sabotage and the protection of the internal security of the 
United States; and (3) the extent, nature, and effects of sub- 
versive activities in the United States, its territories and pos- 
sessions, including, but not limited to, espionage, sabotage, and 
infiltration by persons who are or who may be under the domi- 
nation of a foreign government or organizations controlling the 
world Communist movement or any other movement seeking 
to overthrow the Government of the United States by force 
and violence. Full authority under the aforesaid Senate Res- 
olutions has been delegated to the aforesaid Internal Security 
Subcommittee. 

3. Pursuant to its authority and jurisdiction, the said In- 
ternal Security Subcommittee is in the course of an investiga- 
tion relating to the interference with or endangering of, or any 
plans to interfere with or endanger the national security or de- 
fense of the United States by treason, sabotage, espionage, sedi- 
tion, seditious conspiracy or the overthrow of its government 
by force and violence, which investigation is being carried on 
in the District of Columbia and elsewhere. 

4. The said Internal Security Subcommittee by resolution 
approved February 4, 1957, a certified copy of which is attached 
hereto, requested the said Committee on the Judiciary to au- 
thorize the grant of immunity to said Robert McElrath accord- 
ing to the applicable provisions of Title 18, United States Code, 
Section 3486, as amended. 
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5. The Attorney General of the United States was, by 
registered letter, United States Mail, mailed February 6, 1957, 
a certified copy of which is attached hereto, notified of this 
action by the Subcommittee and of the intention of the Com- 
mittee on the Judiciary to consider and vote upon the question 
of granting such immunity to said Robert McElrath on Feb- 
ruary 18, 1957. 

6. The Committee on the Judiciary having received from 
the Attorney General no objection to such grant of immunity, 
on February 18, 1957, the full Committee, two-thirds of its 
members by affirmative vote concurring, by resolution, a certi- 
fied copy of which is attached hereto, authorized said Robert 
McElrath upon appearance after February 18, 1957, as a wit- 
ness before said Internal Security Subcommittee, to be granted 
immunity under Section 3486, as amended, of Title 18, United 
States Code, with respect to the transactions, matters, and 
things concerning which he is compelled, after having claimed 
his privilege against self-incrimination, to testify or produce 
evidence by direction of the presiding officer. 

7. The said J. G. Sourwine, as the representative of the said 
Judiciary Committee and the said Internal Security Subcom- 
mittee, on the 25th day of February, 1957, by registered letter, 
United States Mail, duly notified Herbert Brownell, Jr., At- 
torney General of the United States, of the time proposed for 
this application and did forward to him a copy thereof, to 
comply with the provisions of Title 18, United States Code, 
Section 3486 (b), as amended. 

WHenrerors I, J. G. Sourwine, as the representative of the 
Committee on the Judiciary of the United States Senate and 
of the Internal Security Subcommittee thereof, request the 
Court to enter into the record an order requiring said Robert 
McElrath, in accordance with the provisions of Title 18, United 
States Code, Section 3486, to testify or produce evidence before 
the Internal Security Subcommittee at a time and place to be: 
designated by the Committee. 

J. G. SourwIneE, 
Authorized representative of the Committee on the 
Judiciary of the United States Senate and of the 
Internal Security Subcommitte thereof. 
WASHINGTON, D. C., March 1, 1957. 
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RESOLUTION OF INTERNAL SecuriTry SUBCOMMITTEE, ComM- 
MITTEE ON THE JUDICIARY, UNITED STATES SENATE, REQUEST- 
ING AUTHORIZATION FoR GRANT OF IMMUNITY 


Wuenrsgas the Internal Security Subcommittee of the Com- 
mittee on the Judiciary, acting pursuant to delegation to it of 
full authority and jurisdiction under S. Res. 366, 81st Congress, 
and S. Res. 58, 85th Congress, and being in the course of an 
investigation relating to the interference with and endangering 
of, and plans and attempts to interfere with or endanger the 
national security or defense of the United States by treason, 
sabotage, espionage, sedition, seditious conspiracy or the over- 
throw of its Government by force and violence, such matters 
being within the authorized scope of its authority and jurisdic- 
tion and within the compass of Title 18, United States Code, 
Section 3486, as amended, desires testimony and evidence from 
Robert McElrath of 2407 St. Louis Drive, Honolulu, Hawaii; 
and 

WHEREAS said Subcommittee has reason to believe the indi- 
vidual aforesaid may refuse to testify or give evidence, claiming 
his privilege against self-incrimination ; and 

WHEREAS said Subcommittee is of the opinion and belief that 
the importance to the investigation aforesaid of the testimony 
and evidence the said Robert McElrath may be able to give is 
sufficiently great to justify a grant of immunity according to 
the applicable provisions of Title 18, United States Code, as 
amended; 

Now, THEREFORE, BE IT Resolved, by the Internal Security 
Subcommittee of the Committee on the Judiciary, That the 
Committee on the Judiciary be, and it is hereby, requested: 


(1) to authorize the grant of immunity to Robert Mc- 
Elrath according to the applicable provisions of Title 18, 
United States Code, Section 3486, as amended, with re- 
spect to the transactions, matters, and things concerning 
which he may be compelled, after having claimed his priv- 
ilege against self-incrimination, to testify or produce evi- 
dence before said Subcommittee by direction of the pre- 
siding officer, and 








39 


(2) to designate J. G. Sourwine, a member of the staff 
of said Subcommittee, as the duly authorized representa- 
tive of said Subcommittee and of the Committee on the 
Judiciary in all proceedings to be had in connection with 
the said grant of immunity. 


CERTIFICATE 


I hereby certify that the foregoing is a true and correct 
copy of a written resolution adopted by the Internal Security 
Subcommittee of the Committee on the Judiciary of the United 
States Senate on the 4th day of February 1957, and that the 
said resolution was adopted by the affirmative vote of 8 mem- 
bers of the said Subcommittee. 

Given under my hand the 4th day of February 1957. 


J. C. SourwIne, 
Associate Counsel, Internal Security Subcommittee. 


LETTER NOTIFYING ATTORNEY GENERAL OF COMMITTEE’S 
INTENTION TO CONSIDER IMMUNITY GRANT 


Fesruary 4, 1957. 
The Honorable Hersert BROWNELL, JR., 
Attorney General of the United States, 
Department of Justice, Washington 25, D. C. 

Dear Mr. ATrorNEY GENERAL: The Internal Security Sub- 
committee having, by resolution adopted February 4, 1957, (a 
copy of which resolution is attached hereto) requested the 
Committee on the Judiciary of the United States Senate to 
authorize the grant of immunity to Robert McElrath of 2407 
St. Louis Drive, Honolulu, Hawaii, according to the applicable 
provisions of Title 18, United States Code, Section 3486, as 
amended, with respect to the transactions, matters, and things 
concerning which he may be compelled, after having claimed 
his privilege against self-incrimination, to testify or produce 
evidence before said Subcommittee by direction of the presid- 
ing officer, it is the intention of the Committee on the Judiciary 
to act on February 18, 1957, on the question of granting such 
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immunity to the aforesaid Robert McElrath. This notice is 
being sent to you pursuant to the provisions of subsection (b) 
of Section 3486 of Title 18, United States Code. 
Kindest personal regards. 
Sincerely, 
| /s/ James O. Eastuann, Chairman. 


I certify that the above is a true copy of a letter which I 
sent on February 6. 1957, by U. S. Mail, Registry No. 220329, 
to the Attorney General of the United States. 

JAMES QO. EastTLanp, Chairman. 

FEBRUARY 28, 1957. 





RESOLUTION OF COMMITTEE ON THE JUDICIARY, UNITED STATES 
SENATE, AUTHORIZING GRANT OF IMMUNITY 


Wuereas the Internal Security Subcommittee, a duly con- 
stituted subcommittee of the Committee on the Judiciary, 
acting pursuant to delegation to it of full authority and jurisdic- 
tion under S. Res. 366, 8lst Congress, and S. Res. 58, 85th Con- 
gress, and being in the course of an investigation related to the 
interference with and endangering of, and plans and attempts 
to interfere with and endanger, the national security and de- 
fense of the United States by treason, sabotage, espionage, sedi- 
tion, seditious conspiracy or the overthrow of its Government 
by force or violence, and desiring testimony and evidence from 
Robert McElrath of 2407 St. Louis Drive, Honolulu, Hawaii, 
has reason to believe the individual aforesaid may refuse to 
testify or give evidence, claiming his privilege against self- 
incrimination; and 

Wuenrsas said Subcommittee is of the opinion and belief that 
the importance to the investigation aforesaid of the testimony 
and evidence the said Robert McElrath may be able to give is 
sufficiently great to justify a grant of immunity according to 
the applicable provisions of Title 18, United States Code, Sec- 
tion 3486, as amended; and 

Wuereas by resolution adopted on the 4th day of February, 
1957, by affirmative vote of 8 of its members, which resolution 
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is attached hereto, said Subcommittee requested that the Com- 
mittee on the Judiciary authorize the granting of such immun- 
ity to said Robert McElrath; and 
WHenrgEAS the Attorney General of the United States has 
heretofore, to wit, on February 4, 1957, been notified by regis- 
tered letter, a copy of which is attached hereto, of the inten- 
tion of the Committee on the Judiciary to act on February 18, 
1957, on the question of granting such immunity to the afore- 
said Robert McElrath, but no objection to such grant of im- 
munity has been received from the Attorney General; 
Now, THEREFORE, BE IT Resolved by the Committee on the 
Judiciary of the United States Senate, That 
(a) The full Committee, two-thirds of its members by 
affirmative vote concurring, hereby authorizes said Robert 
McElrath, upon appearance hereafter as a witness before 
said Internal Security Subcommittee, to be granted im- 
munity under Section 3486, as amended, of Title 18, United 
States Code, with respect to the transactions, matters, 
and things concerning which he is compelled, after having 
claimed his privilege against self-incrimination, to testify 
or produce evidence by direction of the presiding officer. 
(b) J. G. Sourwine, a member of the staff of the said 
Internal Security Subcommittee, is hereby appointed the 
duly authorized representative of said Subcommittee and 
of the Committee on the Judiciary to make the application 
herein authorized, and in all other proceedings to be had 
in connection with the said grant of immunity. 
(c) Said J. G. Sourwine shall by registered letter notify 
the Attorney General of the United States not less than 5 
days in advance of the time when the application herein 
authorized is proposed to be made to the United States 
District Court for the District of Columbia, in accordance 
with provisions of Title 18, United States Code, Section 
3486 (b), as amended. 


CERTIFICATE 


I hereby certify that the foregoing is a true and correct copy 
of a written resolution adopted by the Committee on the Judi- 
ciary of the United States Senate, two-thirds of the members 
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of the full Committee by affirmative vote concurring, at a meet- 
ing of said Committee on the 18th day of February 1957. 
Members of the Committee voting affirmatively on the resolu- 
tion were Messrs. Kefauver, Johnston, McClellan, O’Mahoney, 
Neely, Ervin, Wiley, Jenner, Watkins, Dirksen, Hruska, and 
Eastland. 

Given under my hand the 18th day of February 1957. 


JosepH A. Davis, 
Clerk, Committee on the Judiciary. 





Lerrer Noriry1nGc ATTORNEY GENERAL OF PROPOSED 
APPLICATION 


FEBRUARY 25, 1957. 
The Honorable HerBerT BROWNELL, Jr. 
Attorney General of the United States, 
Department of Justice, Washington, D. C. 

My Dear Mr. Atrorney GENERAL: The Committee on the 
Judiciary. United States Senate, two-thirds of its members by 
affirmative vote concurring, have authorized a grant of im- 
munity under Section 3486 of Title 18, United States Code, to 
Robert McElrath, of 2407 St. Louis Drive, Honolulu, Hawaii, 
with respect to the transactions, matters, or things concerning 
which, upon appearance as a witness before the Internal Se- 
curity Subcommittee, he is compelled, after having claimed 
his privilege against self-incrimination, to testify or give evi- 
dence by direction of the presiding officer. 

Accordingly, and pursuant to the applicable provisions of 
Section 3486 of Title 18, United States Code, it is proposed to 
make application to the United States District Court, for the 
District of Columbia, on March 1, 1957, for an order requiring 
said Robert McElrath to testify and produce evidence. A 
copy of said application is attached hereto for your informa- 
tion. It is further proposed to call this application to the at- 
tention of the Court in open hearing on March 19, 1957. 

Sincerely, 
J. G. SoURWINE, 
Associate Counsel, Internal Security Subcommittee. 
Attachment. 
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Lerrer or ATTORNEY GENERAL, STATING Lack or OBJECTION 
To Entry or Districr Court ORDER 


MarcwH 35, 1957. 
J. G. SourWINE, Esquire, 
Associate Counsel, Internal Security Subcommittee, 
United States Senate, Washington 25, D. C. 

Dear Mr. Sourwine: Receipt is acknowledged of your let- 
ter dated February 25, 1957, wherein you pointed out that the 
Senate Committee on the Judiciary, two-thirds of its members 
by an affirmative vote concurring, have authorized a grant of 
immunity under Section 3486 of Title 18, United States Code, 
to Robert McElrath of Honolulu, Hawaii, with respect to the 
transactions, matters, or things concerning which, upon appear- 
ance as a witness before the Internal Security Subcommittee, 
he is compelled, after having claimed his privilege against self- 
incrimination, to testify or give evidence by direction of the 
presiding officer. 

You advised that pursuant to the applicable provisions of 
Section 3486 of Title 18, United States Code, it is proposed to 
make application to the United States District Court for the 
District of Columbia on March 1, 1957 for an order requiring 
said Robert McElrath to testify and produce evidence. A 
copy of the said application was attached to your letter. 

Title 18, United States Code, Section 3486 (b), as amended, 
provides in part: 

The Attorney General of the United States shall be 
notified of the time of each proposed application to the 
United States district court and shall be given the oppor- 
tunity to be heard with respect thereto prior to the en- 
trance into the record of the order of the district court. 


You are advised that I do not desire to be heard regarding 
the aforesaid proposed application and that I shall interpose 
no objection to the issuance of an order by the United States 
District Court for the District of Columbia in this matter. 

Sincerely, 
WiuraM P. Rocers, 
Acting Attorney General. 








44. 


Orver BY Jupce Letrrs STRIKING APPEARANCE OF ATTORNEY 
FOR PROSPECTIVE WITNESS 
[Stamped :] 
Filed 
Mar. 6, 1957 
Harry M. Huu, Clerk. 


ORDER 


It appearing to the Court that Title 18, U.S. Code, Sec. 3486 
(a & b), does not provide for adversary proceedings, and that 
the filing of the appearance of attorney for the prospective 
witness to be granted immunity was accepted by the Clerk of 
this Court through error, it is this 6th day of March, 1957, 

OrpERED that the appearance of David Rein as attorney for 
Robert McElrath be and the same is hereby stricken, vacated, 
and held for naught, without prejudice to any rights prospective 
witness may have or acquire through recourse to appropriate 
procedure. 

s F. Dickinson Letts, Judge. 





Morion To VACATE ORDER STRIKING APPEARANCE OF ATTORNEY 
OR IN THE ALTERNATIVE TO PERMIT INTERVENTION 


Robert McElrath, by his attorney, moves that the Court 
vacate its order of Mar. 6, 1957. striking the appearance of 
his attorney, or, in the alternative. permit him to intervene as 
a party defendant. 

The grounds of this motion are that (1) under 18 U. S. 
Code section 3486, construed in the light of the due process 
clause of the United States Constitution, a prospective witness 
is a party to the proceeding and an application under the 
statute must be on notice to him and with an opportunity 
for him to be heard and defend; (2) if the movant is not a party 
by virtue of the statute, he should be permitted to intervene 
under Rule 24 (a) of the Federal Rules of Civil Procedure, for 
the reason that his interest is not adequately represented by 
existing parties and he is or may be bound by a judgment 
herein. 
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Pursuant to Rule 24 (c), the movant in support of his 
application for intervention attaches (1) his proposed motion 
to dismiss the application of J. G. Sourwine, as representa- 
tive of the Senate Committee on the Judiciary and of the In- 
ternal Security Subcommittee thereof, and (2) his proposed 
answer in the event the motion to dismiss is denied. 

Since the movant will draw in question the constitutionality 
of the applicable provision of 18 U. S. Code section 3486, the 
Court is respectfully requested, in accordance with Rule 24 (c), 
to notify the Attorney General of the United States as pro- 
vided in 28 U.S. Code section 2403. 

/s/ Davw REIN, 
Attorney for Movant, 
711 14th St. NW., Washington, D. C. 


Proposep Motion to Dismiss APPLICATION 


Robert McElrath, by his attorney, moves to dismiss the 
application of J. G. Sourwine as representative of the Com- 
mittee on the Judiciary of the United States Senate and of the 
Internal Security Subcommittee thereof, for the reasons that 
(1) the provisions of 18 U. S. Code section 3486 under which 
the application is made are unconstitutional on their face and 
as here sought to be applied, and (2) the application fails to 
state facts which warrant the entry of an order under the 
statute requiring testimony or the production of evidence. 

/s/ Davw RErn, 
Attorney for Movant. 


PROPOSED ANSWER OF APPELLANTS 


Robert McElrath, by his attorney, for answer to the appli- 
cation, avers: 
First Defense 


The provisions of the statute under which the application is 
made are unconstitutional on their face and as sought to be 
applied herein. 
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Second Defense 


The application fails to state facts which warrant the entry 
of an order under the statute requiring testimony or the pro- 
duction of evidence. 

Third Defense 


1. The allegations of paragraphs 1, 2, 4, and 6 of the applica- 
tion are admitted. 

2. The pleader is without knowledge or information sufficient 
to form a belief as to the truth of the allegations of paragraphs 
3, 5, and 7. 

3. The order requested by the application is not warranted 
by the facts and circumstances. 

WHEREFORE the Court is requested to enter an order denying 
the application. 

/s/_ Davi REIN, 
Attorney for Robert McElrath. 





OrvER oF Marcu 20 sy Jupce PINE 


The Court, after hearing counsel, considered the motion of 
Robert McElrath to vacate the order of March 6, 1957, strik- 
ing the appearance of his attorney, or, in the alternative, to 
permit him to intervene as a party defendant; and it appearing 
the said Robert McElrath has no justiciable interest in this 
matter, it is by the Court this 20th day of March 1957, 


ORDERED, that the aforesaid motion be, and it is hereby 
denied, pursuant to the oral opinion of the Court. 
/s/ Davin A. Pine, Judge. 


Ora, Rvuuine By JupGe Pine Denyine Morton To VAcaTs 
Previous ORDER OR, IN THE ALTERNATE, Permit [NTER- 
VENTION 


The Court. I have had a chance to study this record before 
the argument, and also to examine the authorities except the 
Ullman Case in the Supreme Court, and I have looked that 
over during the argument. I am ready torule. 
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The record before me in each of the four cases shows that in 
each case an application has been filed for an order under 
Section 18-3486, U.S. Code. 

The prerequisites and formalities for this order have been 
complied with. I thought one of them had not been complied 
with until my attention was called to Paragraph 7 which shows 
compliance with the one in respect of notification to the Attor- 
ney General, and I am informed that Mr. Sourwine plans to 
submit a copy of the notification later on, unless I grant the 
motions of the witnesses made orally to dismiss the whole 
proceedings. 

On the record each of the witnesses involved has moved 
the Court to vacate its previous order, striking the appearance 
of his attorney, or in the alternative to permit him to inter- 
vene as a party-defendant. Each claims that the statute 
construed in the light of the due-process clause makes the 
prospective witness a party to the proceeding and that an ap- 
plication must be made on notice to him with opportunity to 
be heard and to defend, or in the alternative, if he is not a 
party he should be permitted to intervene under Rule 24, Fed- 
eral Rules of Civil Procedure, for the reason that his inter- 
est is not adequately represented. 

I am of the opinion that neither points are well taken. The 
Witness in each case has suffered no legal wrong by the filing 
of the application, nor will he suffer a legal wrong by the grant- 
ing of the application at this time. 

Whether or not he will later suffer a legal wrong cannot be 
determined in the present posture of these applications. A 
number of events must occur before he will be in a position to 
assert his present claims; namely, among others, he must be 
subpoenaed by valid subpoena; he must refuse to answer a per- 
tinent question or questions on the ground that his testimony 
raay tend to incriminate him; he must thereafter be certified 
by the President of the Senate to the District Attorney and the 
Grand Jury must thereafter indict him or, in the alternative, 
there may be a contempt proceeding in the Senate pursuant to 
what was done in the MacCracken Case; and thereafter a 
habeas corpus proceeding would be available to him. 
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I cannot forecast that all of these events will occur. And 
unless and until they do occur these cases are not ripe for the 
attack which these witnesses now make upon the statute and 
the proceedings taken thereunder. 

In other words, the plaintiff at this time has suffered no 
legal wrong and therefore has no standing to attack the pro- 
ceedings. 

The motions will be denied. 

Will you prepare orders accordingly, Mr. Sourwine? 

Mr. SOURWINE. Yes, sir. 

(Thereupon the instant hearing was closed.) 





Norice or APPEAL 


Notice is hereby given this 20th day of March 1957, that 
Robert McElrath hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 20th day of March 1957, in favor 
of petitioner, against said Robert McElrath, denying his mo- 
tion to vacate order striking appearance of his attorney or, in 
the alternative, to permit him to intervene as a party defend- 
ant. 

? Davin REIN, 
Attorney for Robert McElrath, 
711 14th Street NW., Washington, D. C. 
Serve copy on: 

J. G. Sourwine, 

424 Senate Office Bldg., Washington, D. C. 
Attorney for petitioner. 





AFFIDAVIT BY SENATOR EASTLAND 


Disrrict oF CoLuMBIA, ss: 

Honorable James O. Eastland being duly sworn, deposes and 
says: 

I am Chairman of the Committee on the Judiciary of the 
United States Senate and of the Internal Security Subcom- 





| 
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mittee thereof, and I am fully familiar with the facts herein 
stated. 

This affidavit is submitted in support of the motion by J. G. 
Sourwine, Authorized Representative of the Committee on the 
Judiciary of the United States Senate and the Internal Security 
Subcommittee thereof, for an order dissolving the stay here- 
tofore granted by the Court. 

The Internal Security Subcommittee is in the course of an 
investigation relating to interference with or endangering the 
national security or defense of the United States by treason, 
sabotage, espionage, sedition, seditious conspiracy or the over- 
throw of its Government by force or violence. 

Information at hand respecting the threat of treason, sabo- 
tage, espionage, sedition or seditious conspiracy, both in the 
Hawaiian Islands and elsewhere, to the possible serious and 
immediate endangering of the national security or defense of 
the United States needs verification and amplification to pro- 
vide a proper basis for congressional action designed so far as 
possible to meet such threatened danger. 

Time is of the utmost importance in securing the testimony 
needed and desired to supplement, verify, or amplify informa- 
tion already at hand. Even such delay as might be involved 
in appeal procedure in the Court of Appeals might be sufficient 
to thwart or frustrate the Committee’s purpose to secure the 
needed and desired testimony in time to permit formulation 
and enactment of appropriate legislation while it will have 
maximum impact and effect in preserving and protecting the 
national security and defense of the United States. 

JAMES Q, EASTLAND. 





Notice or Motion to Stay EFFECTIVENESS OF ORDER OF 
Marcx 20, 1957 


To J. G. Sourwing, Esq. 

Please take notice that the undersigned will appear on April 
‘11, 1957, at 10 a. m., before Judge Pine in order to move the 
Court to stay the effectiveness of the orders entered by the 
Court this day in the above cases, pending disposition of the 
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appeals from the orders of the District Court of March 20, 
1957. 
JosEPH FOorer, 
Attorney for Harold Glasser. 
Davip REIN, 
Attorney for Robert McElrath, Wilfred M. Oka, and Myer 
C. Symonds. 
Receipt acknowledged this 10th day of April 1957. 
J. G. SouRWINE. 


Orat RULING By JupGE Prine DenyInG MOTION FoR STAY 
WasHINGTON, D. C., Friday, March 29, 1957. 


The hearing in the above-entitled matter was resumed be- 
fore Honorable Davin A. PINE, a judge in the United States 
District Court, at 10:20 a. m. 

Appearances: 

On behalf of Glasser, et al.: Davin Rern, Esa. 

On behalf of Internal Security Subcommittee: J. G. 
SourwWINE, Esq. 

6d * +* * * 

The Courr. Now, the matter before me is an oral motion 
of each of the witnesses for me to stay the proceedings in this 
case until the appeal taken from my order denying the motion 
to vacate the order striking the appearance of the attorney, or 
to permit the witness to intervene as party defendant, has been 
disposed of; is that correct? 

Mr. Rern. That is correct. 


* * * * * 


The Court. Well, the matter before me relates only to an 
appeal from an order in each case denying a motion to vacate 
the appearance of counsel and denying leave to intervene. In 
my opinion that does not vacate or divest this Court of juris- 
diction to proceed. Being of that opinion, I now go to the 
merits. 

On the merits and considering the affidavit, I see no just 
grounds for granting the motion to stay the proceedings dur- 
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ing the pendency of the appeals from my orders, which I have 
just referred to. 

I will, however, continue the submission of the matter by 
counsel for the Senate for one week to give opportunity to the 
witnesses to ask the Court of Appeals to grant a stay. which I 
refuse. 


* * * * * 





Morion 1n Court oF APPEALS FOR STAY OF FURTHER 
PROCEEDINGS IN Distrricr Court 


The appellants move for a stay of further proceedings in the 
District Court on the applications of the Senate Subcommittee 
on Internal Security for a proposed grant of immunity under 
18 U.S. Code 3486. In support of this motion appellants show 
as follows: 

1. On or about March 1 the Senate Internal Security Sub- 
committee filed in the United States District Court an applica- 
tion for a court order to require the appellants to testify under 
18 U.S. Code 3486. 

2. Subsequently counsel for appellants filed a notice of ap- 
pearance in these cases. 

3. On March 6, 1957, the District Court on its own motion 
and without hearing any of the parties struck the appearance of 
counsel on the ground that the proceedings were not adversary. 

4. Thereafter, appellants filed in the District Court motions 
to vacate order striking appearance of attorney or in the alter- 
native to permit intervention. Attached to such motions were 
proposed motions to dismiss the application and proposed an- 
swers. A copy of this motion to vacate and the attached mo- 
tion to dismiss and answer are annexed hereto. 

5. The motions were argued in the District Court on March 
19 and on March 20 the District Court entered orders denying 
the motions. Appellants promptly filed notices of appeal. 

6. On March 29 the matter again came up before the District 
Court and the appellants moved that all further proceedings 
on the applications of the Senate Subcommittee be stayed 
pending disposition of the appeals from the orders of March 20. 
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The trial court denied these motions for stay but continued the 
matter for one week to permit appellants to file motions for a 
stay in this Court. 

7. The grounds for this motion for a stay are as follows: 

a. The District Court lacks jurisdiction to proceed further 
in the matter pending disposition of the appeal from the order 
of March 20. 

b. In any event the substantial questions presented by the 
appeal from the order of March 20 require the stay of further 
proceedings pending disposition of these questions. Appel- 
lants sought to appear in the proceedings below and to present 
argument to the District Court as to why the application of the 
Senate Committee should not be granted. The opposition was 
based upon two grounds (1) that the statute on its face was un- 
constitutional and (2) that even if the statute were constitu- 
tional, the circumstances did not warrant the issuance of the 
order in the discretion of the court. On this second aspect of 
the case, appellants maintained that the application was on 
its face insufficient to justify the issuance of an order under 
the applicable statute; and appellants, sought, in addition, an 
opportunity to present evidence to the court showing why the 
court should not in its discretion issue the order prayed for in 
the application. 

c. If the order denying appellants an opportunity to appear 
is permitted to stand then appellants will not have the oppor- 
tunity to present either argument or evidence and the appli- 
cation will be passed upon ex parte without giving the appel- 
lants any opportunity to present their views. Obviously, if 
the decision of the court denying the appellants an opportunity 
to appear is erroneous, as we contend, it would be inappro- 
priate for the District Court to proceed in the absence of ap- 
pellants and without giving them an opportunity to argue law 
and to present evidence. Appellants would then be faced 
with an order which would result in a grant of immunity and 
the consequences flowing from such a grant, without having 
had any opportunity to present their evidence or to argue 
against the grant. 

d. As against the serious and substantial injury that would 
be incurred by the appellants if the proceedings below were to 
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continue without their participation, no showing was made 
as to any injury to the public interest that would result from 
& granting of the stay. 
Davi REIN, 
Attorney for Appellants. 
Service acknowledged this 2d day of April 1957. 
J. G. SoURWINE. 


Orpver By Court oF APPEALS DENYING STAY 
[Stamped: ] 


Filed April 9, 1957. 
JoseprH W. Srewakrt, Clerk. 


In the United States Court of Appeals for the District of 
Columbia Circuit 


No. 13790 
April term, 1957 


District Court Mise. No. 6-57 
In re HaRoLtp GLASSER 


Before Fany, WASHINGTON, and Danauner, Circuit Judges 
ORDER 


This case came on for consideration on the motion of Harold 
Glasser for a stay of further proceedings in the District Court 
on the application of the Senate Subcommittee on Internal 
Security for a proposed grant of immunity, and said motion 
was argued by counsel. 

Whereas no showing has been made of injury due to the 
pendency of the proceedings in the District Court, it is 
ORDERED by the Court that the aforesaid motion for a stay be, 
and it is hereby, denied. 


Per Curiam. 
Dated: April 9, 1957. 
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Excerpts From TRANSCRIPT OF PROCEEDINGS BEForRE JUDGE 
PINE 


In the United States District Court for the District of Columbia 
Miscellaneous Nos. 6-57, 7-57, 8-57, 9-57 


In re Propose GRANT OF IMMUNITY UNDER TITLE 18, UNrrep 
States Cope, TO HaRoLp GLASSER, ET AL. 


WasuHinoton, D. C., April 10, 1957. 
The above-entitled matter came on for hearing before The 
Honorable Davi A. Pine, United States District Judge, at 
12:20 o’clock p. m. 
Appearance: J. G. Sourwine, Esq., Committee on the Judi- 
ciary of the United States Senate. 


PROCEEDINGS 


The Court. Miscellaneous 6-57, 7-57, 8-57, and 9-57. 

Mr. SourwIne. If the Court please, I should like to offer 
to the Court, first, copies. one for each of the dockets, of the 
letter which I sent on February 25 to the Attorney General 
in compliance with the requirement that he be notified. This 
is as alleged in the seventh numbered paragraph of our ap- 
plication. 

The Court. Yes. 

(The documents were handed to the Court.) 

Mr. Sourwine. I should like next to submit to the Court 
letters from the Attorney General, one in each case. couched 
in the same or identical terms indicating that the Attorney 
General has no wish to oppose these applications. 

(The documents were handed to the Court.) 

The Court. The papers you have offered will be received 
and filed in the jackets. 

Mr. Sourwine. I should now like to submit to Your Honor 
the proposed order in each of the four cases. 

(The documents were handed to the Court.) 

Mr. Sourwine. I am sure Your Honor is aware, but you 
might wish this record to show that the Court of Appeals has 
denied the application for a stay. 

The Court. Yes; it came to my attention this morning. 
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The one in respect to Oka seems to be shorter or is that 
due to the method of typing? 

Mr. Sourwine_. Sir, I prepared these before now and I will 
state to the Court I believe they are identical in all four 
cases. I will be glad to compare them again, if Your Honor 
wishes. 

The Court. These were not mimeographed, were they? 

Mr. SourwINe. They are not mimeographed. 

The Court. It may be that the typist was able to get more 
on one sheet. 

Mr. SourwIine. Yes. sir, that is a possibility but I will com- 
pletely compare them in a moment. 

The Court. Yes. 

Mr. SourWINE. May it please the Court, I have compared 
them and IJ find Your Honor is correct. The typist, in one 
instance, has taken better advantage of the paper. 

The Court. Allright. sir. I have signed them. 

(Thereupon the hearing was concluded.) 


* * * * * 


WasuHineoTon, D. C., April 11, 1957. 


The above-entitled matter came on for further hearing be- 
fore The Honorable Davin A. Prxe, United States District 
Judge, at 10:00 o’clock a. m. 

Appearances: Davip Rern, Esquire, JosepH Forer, Esquire, 
and J. G. Sourwine, Esquire, Committee on the Judiciary of 
the United States Senate. 

we +* * * * 

Mr. Rein. If the Court please, in connection with these 
cases, I wish to address Your Honor now with a request for a 
stay of Your Honor’s order which Your Honor entered yester- 
day pending the appeal from Your Honor’s earlier order of 
March 20 and also from an appeal which we intend to file from 


Your Honor’s order of yesterday in all of these cases. 
* * * * * 


Mr. Sourwine. May it please the Court, we oppose this 
stay. We believe this Court and the Court of Appeals have 
spoken on the point. Both courts have found there was no 
injury. Both courts, I am sure, had in contemplation the is- 
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suance of the order prayed for in our application which was, 
in fact, issued by Your Honor yesterday. 


* * * * * 


The Court. When this matter was first brought before me, 
I denied the motions to vacate the order striking the appear- 
ance of counsel for the witnesses and denied the motions to 
intervene. 

Thereafter, counsel for the witnesses requested that I stay 
proceedings until an appeal could be taken and until an appeal 
was disposed of. This was opposed by counsel for the Senate 
Committee. 

I continued further submission of the matter for several 
days in order to permit counsel for the Senate Committee to 
submit factual data supporting his opposition to the motion 
for a stay of the proceedings. 

Upon consideration of that factual data, consisting of an 
affidavit in each case from Senator Eastland, Chairman of 
the Senate Judiciary Committee, I refused to stay proceedings 
pending appeal from my orders but continued submission of 
the matter for a week in order to give counsel for the witnesses 
an opportunity to move and obtain, if they could, a stay from 
the Court of Appeals. 

I then continued the submission until the Court of Appeals 
acted, without prejudice to the right of counsel for the Com- 
mittee to move tc have the matter disposed of. 

The Court of Appeals has now acted within a few days after 
the week expired and the Court of Appeals has now refused 
the stay. Thereafter, upon being informed of the action of 
the Court of Appeals, I signed the orders prayed for in the 
petitions. 

I now see no justifiable legal reason for granting the present 
motions. They will be denied. 

Mr. Rein. Your Honor, may we have a temporary stay 
long enough for us to go to the Court of Appeals? Would 
Your Honor stay the order one week on that condition, that 
we file a motion with the Court of Appeals within that time? 

The Court. No; I see no legal justification for that. That 
is denied. 


* * * * 2 
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OrverR oF Aprit 10 sy JupcEe PINE 


In the United States District Court of the District of 
Columbia 


Miscellaneous No. 7-57 


In re Proposep GRANT OF IMMUNITY UNDER 18 UNITED 
States Cope 3486 to Roperr McE.ratre 


ORDER 


J. G. Sourwine, the authorized representative of the Com- 
mittee on the Judiciary of the United States Senate and the 
Internal Security Subcommittee thereof, having on the Ist day 
of March 1957 made written application for entry by this Court 
of an order requiring Robert McElrath of 2407 St. Louis Drive, 
Honolulu, Hawaii, to testify or produce evidence before the 
said Subcommittee pursuant to the provisions of Title 18, 
United States Code, Section 3486, as amended (68 Stat. 745), 
and said application having come on to be heard before this 
Court on the 19th day of March 1957; and 

It appearing to the Court that: 


(1) The said Internal Security Subcommittee is in the 
course of an investigation relating to interference with or 
endangering the national security or defense of the United 
States by treason, sabotage, espionage, sedition, seditious 
conspiracy or the overthrow of its Government by force 
or violence, such investigation being within the authority 
and jurisdiction of said Internal Security Subcommittee 
and within the compass of said Title 18, United States 
‘Code, Section 3486, as amended, and being carried on 
in the District of Columbia; 

(2) The said Committee on the Judiciary, two-thirds 
of the members of the full Committee by affirmative vote 
concurring, have, after having notified the Attorney Gen- 
eral of the United States of such action, authorized said 
Robert McElrath upon appearance as a witness before 
said Subcommittee to be granted immunity under Section 
3486, as amended, of Title 18, United States Code, with 
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respect to the transactions, matters or things concerning 
which he is compelled, after having claimed his privilege 
against self-incrimination, to testify or produce evidence 
by direction of the presiding officer; 

(3) The Attorney General of the United States was 
duly notified of the aforesaid application, in accordance 
with the provisions of the aforesaid Section 3486, as 
amended, and has been given the opportunity to be heard 
with respect thereto, but has interposed no objection to 
the approval of such application by this Court and the 
entry of the order therein requested; 

It is by the Court, this 10th day of April, 1957, 

ORDERED, that the aforesaid application stand approved pur- 
suant to the provisions of Section 3486, as amended, of Title 
18, United States Code; and it is further 

ORDERED, that the said Robert McElrath appear as a wit- 
ness before the said Internal Security Subcommittee at a time 
and place to be designated by the said Subcommittee, and 
then and there testify or produce evidence as lawfully required 
by the said Subcommittee. 

Davin A. PINE, 
United States District Judge. 





NOTICE oF APPEAL 


Notice is hereby given this llth day of April 1957, that 
Robert McElrath hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of 
this Court entered on the 10th day of April 1957, in favor 
of the petitioner, Senate Internal Security Subcommittee,. 
against said Robert McElrath. 

Davip REIN, 
Attorney for Robert McElrath, 
711 14th Street NW., Washington, D. C. 


UV. S, GOVERNMENT PRINTING OFFICE; 1987 
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United States Court of Appeals 


For tHE Districr or CoLumBia CIRCUIT 


Nos. 13787, 13788, 13789, 13790, 13808, 13809, 13810, 13811 


In re 


Rosert McEirata, Witrrep M. Oxa, Myer C. Symonps, 
Harotp Giasser, Appellants. 


Appeals from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANTS 


SE EEEEEEEeueiemenened 


L. Appealability. 
Appellee’s argument of its first point (‘‘The Appeal Is 
Premature’’) appears to treat several subjects in a single 


discussion. For the sake of clarity, we shall try to separate 
them. 


First, appellee’s argument obscures the fact that there 
are two sets of appeals involved here. The first set con- 
sists of appeals from the orders (App. 46) denying appel- 
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lants the right to participate in the proceeding below.’ 
The second set consists of appeals from the orders (App. 
57) approving the Subcommittee’s application and requir- 
ing appellants to testify before the Subcommittee. 


Secondly, one phase of appellee’s argument is that 
prospective witnesses cannot be injured by orders directing 
testimony under the Act. This seems to us to be an 
argument on the merits of the first appeals—i.e., on 
whether prospective witnesses have a standing to contest 
proceedings under the Act.* We dealt with this question 
of injury and standing in our principal Brief (pp. 11-16). 
Appellee’s argument does not answer our analysis, but 
rests on a combination of its ipse dixit and the erroneous 
assumption (reiterated throughout appellee’s brief) that 
the second set of orders merely authorize the Subcommittee 
to grant immunity. Of course, these orders expressly 
direct appellants to testify before the Subcommittee 
(App. 59). Accordingly, while they also have the effect 
of authorizing immunity, they still command action under 
penalty of punishment for contempt in case of non- 
compliance. If only for this reason they clearly inflict 
legal injury (see our principal Brief, pp. 14-16). 


Thirdly, appellee appears to argue (Br. 10) under its 
first point that the orders directing testimony are not 
appealable because they are ‘‘tentative”’ or ‘‘preliminary’’ 
in nature. It is urged that ‘‘whatever rights appellants 
might have would mature and would be ripe for a Court 
adjudication’”’ only in proceedings brought to punish for 
_.contempt. 





1 Appellee also discusses these appeals in its third point, but limited to 
the right of intervention under Rule 24. 


2It is true that if the Court concludes that appellants were properly 
excluded from the proceeding below, it may either affirm the orders of 
exclusion or dismiss the appeals for lack of standing of appellants. See 4 
Moore’s Federal Practice, p. 105. 
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This argument would present the anomalous situation 
of a proceeding in which the order concluding the matter 
is not a final order. It is not possible to point to any other 
example of an order which fully disposes of a matter in 
the District Court but is not subject to review by a Court 
of Appeals. If appellee is right, then clearly there was 
no case or controversy, since the orders, though fully dis- 
posing of the matter before the District Court, have no 
finality. Disposition of applications by non-final, ‘‘tenta- 
tive’’ orders clearly negates the existence of a case or 
controversy. Gordon v. United States, 117 U. S. 697; see 
Aetna Life Insurance Co. v. Haworth, 300 U. S. 227, 
239-241. 


But if there was a case or controversy, then the orders 
directing testimony are capable of being tested on appeal, 
because they fully disposed of the case or controversy. 
Furthermore, by statute even interlocutory injunctions 
are appealable. 8 U.S.C. 1292. So even if the orders here 
were ‘‘preliminary’’, they would still be appealable under 
the judicial code. 


The fact that the Subcommittee may suffer a change of 
heart and not call appellants or offer them immunity, or 
that appellants may, on being called, comply with the 
orders, is irrelevant. All injunctions may become academic 
by virtue of circumstances or may be exhausted for prac- 
tical purposes by obedience. So an order enjoining violent 
picketing is appealable, even though, using appellee’s 
technique of conjecture, it is possible that the union may 
decide not to picket at all or to picket only peaceably, 
or that the strike may be settled. Similarly, an order 
compelling testimony before an administrative agency may 
be rendered academic by the agency’s decision not to call 
the witness, and, of course, the witness may comply with 
the order. 


It is immaterial that contempt proceedings may follow 
if appellants disobey the court orders requiring them to 
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testify. This is true in the case of all injunctions; never- 
theless ‘‘appeal will lie from an injunction without the 
necessity of waiting for disobedience.’’ Cobbledick v. 
United States, 309 U. S. 323, 330. 


Appellee’s reliance on the holding in Cobbledick is mis- 
placed. That held that an order denying a motion to quash 
a subpoena returnable before a grand jury was not final 
for appeal purposes, the theory being that the proceeding 
still remained in the court because the testimony would be 
taken before an arm of the court. The Court recognized 
(at 329-330) that the situation was different in the case of 
orders directing testimony before a body which was not 
an arm of the court; such orders are appealable.* 


There is no substance to appellee’s scare argument (Br. 
13) that availability of appeals would largely nullify the 
operation of the immunity statute. Should constitution- 
ality of the Act be authoritatively sustained, stays pending 
appeal will obviously not be granted unless there are sub- 
stantial questions as to whether the provisions of the Act 
were complied with. Appeals under those circumstances 
safeguard the proper operation of the Act. If a stay is 
granted, the stay is merely of an order of the District 
Court. The committee is as free as ever to continue its 
investigation and to call witnesses, including those who are 
the target of its application. It is true that the witnesses 
can not be granted immunity pending the stay. But this is 
not the result of a gratuitous intervention by the judicial 
branch. For it was Congress itself which committed to 
the judiciary the function of determining whether to 
approve committee applications under the Act. There is 
no basis for supposing that the function committed by the 
Act to the judiciary was supposed to stop at the lowest 
judicial level. On the contrary, Congress manifested by 





3 Appellee also contends that appellants have no standing to appeal because 
they were not parties below (Br. 26-7). This assumes the point at issue, 
which is whether appellants were wrongfully denied the right to be parties. 
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enacting the judicial code the intention that Courts of 
Appeal should have jurisdiction to correct errors of the 
District Courts. By correcting errors in proceedings 
under the Act, the Courts of Appeal will effectuate the 
legislative purpose, not interfere with it. 


Moreover, Congress was not unaware that immunity 
grants might be delayed under the Act by judicial routine. 
So Congressman Reams complained that the bill prescribed 
a ‘‘clumsy procedure’’ in which the court’s action could 
‘‘be appealed to the court of last resort in each individual 
ease,’’ so that, ‘‘The time consumed between making the 
application and the hearings of appeals would certainly 
involve weeks, and perhaps months.’’ 100 Cong. Rec. 
13329-30. 


II. The Right of Prospective Witnesses To Be Parties. 


We can not follow, and therefore do not try to rebut, 
the reasoning advanced to support appellant’s bizarre con- 
tention that a proceeding under subsections (a) and (b) 
of the Act is a criminal proceeding (Br. 23), and that the 
jurisdiction of the District Court ‘‘is a direct concomitant 
of its jurisdiction over criminal cases’? (Br. 26). But 
if appellee is right, then, while it is true that the inter- 
vention rule is not applicable, it is impossible to compre- 
hend how prospective witnesses, being now criminal defend- 
ants, may constitutionally be excluded from participating 
in the criminal case. 


Moreover, if the proceeding is criminal, it cannot con- 
stitutionally be brought by the Subcommittee. In that 
event, participation by the Subcommittee would be a 
flagrant breach of the principle of separation of powers, 
since ‘‘the power [of Congress] to investigate must not 
be confused with any of the powers of law enforcement; 
those powers are assigned under our Constitution to the 
Executive and the Judiciary.’’ Quinn v. United States, 
349 U. S. 155, 161. The obvious fact is that the proceed- 
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ings are not criminal, since they are brought not for the 
purpose of punishment, but in order to facilitate the power 
of the legislature to make inquiries in aid of legislation. 


Also far fetched is appellee’s contention (Br. 26) that 
a proceeding under the Act is a case or controversy even 
if ex parte because the District Court’s jurisdiction is 
‘‘directly related to the adjudication of any future con- 
tempt cases involving the parties.’’ In the first place, 
there are no parties in an ex parte proceeding. In the 
second, it is impossible to find a case or controversy in an 
ex parte proceeding on the basis that the order issued 
therein may be violated and thus give rise to a case or con- 
troversy in a contempt proceeding. The fact that the 
latter proceeding involves controversy does not supply one 
for the former proceeding. This is shown by I.C.C. v. 
Brimson, 154 U. 8. 447. That found a case or controversy 
in a proceeding to compel testimony before an administra- 
tive agency from the circumstance that the application 
was contested by the prospective witness (see at 476-7). 
By appellee’s reasoning, the Court’s analysis was wrong; 
it should have found a case or controversy in the pos- 
sibility of subsequent proceedings to punish for contempt 
of an ex parte order directing testimony. If appellee is 
right, courts always have jurisdiction to enter ex parte 
injunctions of any kind, since criminal contempt proceed- 
ings can always be brought afterward for disobedience of 
the orders. 


Nothing is clearer than that a proceeding under the Act 
does not involve a case or controversy if, as appellee insists, 
it is ex parte. It takes adverse sides to make a case 
or controversy. Re Summers, 325 U. S. 561, 567-8; 
Muskrat v. United States, 219 U. S. 346, 357. A contro- 
versy requires ‘‘parties having adverse legal interests,’’ 
and a case involves ‘‘determination of the legal rights of 
the parties in an adversary proceeding.’’ Aetna Life 
Insurance Co. v. Haworth, 300 U.S. 227, 240-1. 
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Warrants and temporary restraining orders‘ furnish no 
analogy to the proceeding here involved. Issuance of 
those orders is within the judicial competence solely be- 
cause they are preliminary steps in adversary proceedings 
of a regular judicial nature. See Re Pacific Ry. Comm., 
32 Fed. 241, 255-7. They supply no precedent for ex parte 
issuance of a final injunction order terminating a proceed- 
ing. 

In contradiction of its position that proceedings under 
the Act are criminal, appellee also suggests (Br. 26) that 
the real purpose of the proceeding is to supply a record 
of the grant of immunity. This view obviously eliminates 
any possibility of case or controversy. For both con- 
stitutional and common-sense reasons one must reject the 
proposition that constitutional courts may be treated as 
if they were recorders of deeds for Congressional com- 
mittees. If recordation were the purpose, it could and 
should have been achieved by providing that a committee’s 
decision to grant immunity should be published in the 
Federal Register or recorded in some public office. 


III. The District Court’s Failure to Ascertain That the Subcom- 
mittee’s Investigation Was Within the Scope of the Statute. 


On this subject, all that appellee can say (Br. 18) is 
that it would be irrational to construe the Act ‘‘to foist 
upon the Court the duty of determining’’ whether the 
investigation of an applying committee is within the scope 
of the Act. Why it would be irrational is not stated. 
Neither does the appellee explain why the courts have such 
a duty under subsection (c) of the Act, as held in 
the Ullmann cases (see our principal Brief, p. 18), but it 
is irrational for them to have it under subsections (a) 
and (b). Nor, finally, does appellee explain how its view 
comports with Congress’ belief that the requirement of 





4 Appellee’s enthusiasm for ex parte proceedings runs away with it when 
it states (Br. 25) that applications for depositions are heard ex parte. 
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judicial approval would eliminate the danger of indiscrimi- 
nate grants of immunity. (See our principal Brief, pp. 
21-2, and infra, pp. 9-11). 


Since it is clear and not disputed that the District Court 
did not ascertain the subject of the Subcommittee’s in- 
vestigation, and thus could not determine whether it was 
within the scope of the Act, the orders directing testimony 
were erreonously issued. 


IV. The District Court’s Discretion to Withhold Authorization 
of Immunity. 

Appellee seems to agree whole-heartedly with our view 
that the Act is unconstitutional if it gives the District 
Court discretionary authority to withhold authorization 
of immunity. Appellee is, however, unable to contest our 
showing that the Act does precisely this, as shown by (1) 
its language, (2) its legislative history, and (3) its require- 
ment that the Attorney General have an opportunity 
to be heard. The first two of these features are ignored 


by appellee. As to the third, it explains (Br. 19-20) that 
Congress only intended to give the Attorney General a 
chance to use the court as a ‘‘forum of public opinion.”’ 
Needless to say, appellee offers no item of legislative 
history to support this preposterous view, nor does it cite 
any authority that utilization as a forum is a judicial 
function. 


The principle favoring constitutional construction of 
statutes cannot help appellee in this case. ‘‘That rule 
does not authorize a departure from clear meaning.’’ Jay 
v. Boyd, 351 U. S. 345, 357, ftn. 21. ‘‘Where it is reason- 
ably plain that Congress meant its Act to prohibit cer- 
tain conduct, no one of the above references justifies a 
distortion of the congressional purpose, not even if the 
clearly correct purpose makes marked deviation from cus- 
tom or leads inevitably to a holding of constitutional in- 
validity.’ United States v. Sullwan, 332 U. S. 689, 693. 
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«¢. . . avoidance of a difficulty will not be pressed to the 
point of disingenuous evasion. Here the intention of the 
Congress is revealed too distinctly to permit us to ignore 
it because of mere misgivings as to power. The problem 
must be faced and answered.’’ George Moore Ice Cream 
Co. v. Rose, 289 U. S. 373, 379; Hopkins Federal Savings 
& Loan Association v. Cleary, 296 U.S. 315, 335. 


Appellee asserts (Br. 16) that it flies in the face of 
reason to believe that Congress delegated to the judiciary 
the task of overruling a committee decision to grant 
immunity. But this feature, outré as it may appear, was 
exactly what made the enactment of the legislation 
possible. As our principal Brief points out (pp. 20-22), 
the Senate refused to pass the McCarran bill authorizing 
conmnittee grants of immunity until it amended it to give 
the Attorney General veto power over committee decisions, 
though reserving to a House the power to overrule the 
Attorney General. Thus from the very beginning a mis- 
trust of committee decision was evinced. And this mis- 
trust was repeatedly asserted in the Senate debate. 99 
Cong. Ree. 4579 (Senator Taft), 4737-40, 8342-57.5 The 
bill as enacted compromised between the Attorney General, 
who wished the ultimate power of decision, and those who 
wished to leave the decision in Congress. The compromise 
was to give the power of decision to the courts. This was 
explained in the Report of the House Committee on the 
Judiciary which wrote the bill which was enacted. (See our 
principal Brief, pp. 21-22.) And when the bill in its final 
version reached the floor, Representative Keating, pre- 
senting the bill for the House Committee on the Judiciary, 
explained (100 Cong. Rec. 13323, emphasis supplied) : 





3As Senator Morse said (99 Cong. Ree. 8353): ‘‘The argument is not 
answered for me when it is said that it is unthinkable that any congressional 
committee would stoop to abuses that I say would be possible under the bill 
in its present form [ie., as introduced by Senator McCarran]. They might. 
In checking over American history, we know that congressional committees, 
like government departments, have in times gone by done some very abusive 
things.”’ 
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‘The bill, S. 16, as it passed the other body .. . 
gave to the Congress the final say as to whether im- 
munity should be granted. The Attorney General was 
to be given notice 1f a Congressional committee desired 
to grant immunity and he would have a right to object, 
but even if he objected it could be granted by the 
Congress over his objection. The bill, H. R. 6899, 
which was endorsed by the Attorney General, differed 
from the Senate bill in two important respects. 


‘‘First. It extended the scope of the Senate bill to 
provide for the granting of immunity not only in pro- 
ceedings before Congressional committees but also in 
court or grand jury proceedings. 


‘*Second. It left the ultimate power in the Attorney 
General rather than in the congressional committees 
to grant immunity, the theory being that he is the 
chief law-enforcement officer, responsible for law 
enforcement, and he, therefore, should have the cor- 
relative right to grant immunity. He would pre- 
sumably know more about whether or not immunity 
should be granted and whether there were other con- 
siderations that should enter into a decision on that 
question than a congressional committee could 
possibly know. 


“The bill as reported by the Committee on the 
Judiciary, which gave this subject long thought and 
study, is, one might say, in between those two 
.approaches. It does provide for the granting of 
immunity in both proceedings before congressional 
investigating committees and before courts or in 
grand jury proceedings, but it does not leave the final 
determination as to the granting of immunity to either 
the hands of the investigating committee or the Attor- 
ney General, but rather the court. 


““As to (a), proceedings before a congressional 
committee, it provides that if a congressional commit- 
tee or either House of Congress itself concludes that 
it is desirable to grant immunity to some witness in 
order to obtain evidence regarding some higher up 
or some one else, then the congressional committee 
shall give notice to the Attorney General of an appli- 
cation to a court and the court shall be the final arbiter 
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as to whether or not immunity should be granted. The 
Attorney General can appear in court and say, ‘I agree 
with the committee,’ or he can appear there and say, 
‘I disagree with the committee. This is a case where 
immunity should not be granted,’ and the court will 
have the final word in the matter.’’ 


Moreover, Congressman Philbin announced that he would 
vote against the bill precisely because it involved the 
judiciary in a legislative function (100 Cong. Rec. 13332-3), 
while Congressman Doyle explained that this was why he 
would vote for the bill (100 Cong. Ree. 13331). 


What is clear above all is that neither House assented 
to the proposal now offered by appellee—namely, that 
the power of decision should be exclusively in the com- 
mittees. It is simply fantastic for appellee to argue that 
the compromise legislation was no compromise at all, but 
gave to committees the power which Senator McCarran 
originally proposed, but which was too unpalatable to pass 


either House. 


Accordingly, the Act is unconstitutional because it im- 
poses on constitutional courts the non-judicial function of 
determining whether it is wise and desirable to aid a legis- 
lative inquiry by granting a witness immunity. If this 
function is judicial, for reasons which have not occurred 
to either appellants or appellee, nevertheless the orders 
directing testimony must be reversed because the District 
Court failed to exercise the discretion, and indeed failed to 
ascertain the facts which would have enabled it to do so. 


Respectfully submitted, 


Davin Rein 
Attorney for appellants 
McElrath, Oka, Symonds 


JOSEPH F'orER 
Mitton FRIEDMAN 
Attorneys for appellant Glasser 
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Appellants, by these motions to stay "the effectiveness" 
of the orders of the District Court entered on April 10, 1957, 
seek to frustrate the operation of section 3486 of Title 18, 
U. S. Code, and the attempts of the Internal Security Sub- 
committee of the United States Senate to utilize this statute, 

Appellants seek to maintain a position in which they 


will be able with impunity to refuse to furnish information 


to the committee, But appellants have no legal right to 
maintain this position, 
Appellants Claim a Right They Do Not Have 

Appellants contend they have a right to use the Fifth 
Amendment of the Constitution as a shield against giving 
information to the Subcommittee, Sut they have no such right, 
They only have the right to use the Fifth Amendment as a 
Shield against being compelled to give self-incriminating 
testimony, When all danger of incrimination is removed by 
a grant of immunity in response to the claim of Fifth Amend- 
ment privilege, there is no right to withhold pertinent 


information, (Ullman v, United States, 350 U.S, 422). 








Appellants Misconstrue the Legal Situation 





Counsel for the prospective witnesses assert that under 


..the..District.Court!s_ordors..of..April -10,--1957,--the-appel Lauts....- —..— -...—-.-------—----. 


are being summoned to appear before the Subcommittee "without 








protection of the Fifth Amendment", This statement is con- 
trary to fact, The Fifth Amendment privilege, being con-= 
stieutional, cannot be cut off, circumscribed, or limited 
either by an Act of Congress or by an order of a court, 

The truth is that the Courtts orders of April 10, 1957, 
merely put these cases in such posture that, if one of the 
appellants, while testifying before the Subcommittee, asserts 
his Fifth Amendment privilege against self~incrimination in 
response to a particular question, the Subcommittee will 
have an option to accord him the claimed privilege against 
ctl eatuartnd ation in either one of two ways; (1) by allowing 
him to stand mute, without responding to the question, or 

(2) by granting him complete immunity from prosecution with 
respect to all matters and things concerning which he shall 


testify responsively to the question, Only in the latter 


a grant of immunity as broad as the privilege itself, will 
the committee become entitled to have an answer to the question, 


As the Supreme Court said in Ullman v. United States, 


Supra’ 


"We are not dealing here with one of the 
vague, undefinable, admonitory provisions of 
the Constitution whose scope is inevitably 
addressed to changing circumstances, ‘The 
privilege against self-incrimination is a 
specific provision of which it is peculiarly 
true that ta page of history is worth a yolume 
of logic.* New York Trust Co. v. Eisner, 

256 U. S, 345, 349, For the history of the 
privilege establishes not only that it is not 
to be interpreted literally, but also that: 
its sole concern is, as its name indicates, 
with the danger to a witness forced to give 
testimony leading to the infliction of 
‘penalties affixed to the criminal acts .,. .° 
Boyd v, United States, 116 U.S, 616, 634, 

We leave Boyd v, United States unqualified, 

as it was left unqualified in Brown v, Walker, 
Immunity displaces the danger. ‘Once the 
reason for the privilege ceases, the privilege 
ceases, We reaffirm Drown v, Walker, and in 





~ $90 doing we need not repeat the answers Given 


by that case to the other points raised by 
petitioner," 


No Constitutional Question Presonted 








Appellant makes much of a purported challenge to the 
constitutionality of section 3486 of fitle 18, U. S, Code, 
But no constitutional question has yet arisen, Such a 
question can only arise if and when a witness before the 
committee, having olaimed his privilege under the Fifth 
Amendment as a basis for refusing to answer a question, 
and having thereafter been required to answer it in con~ 
nection with a grant of immunity under section 3486, 
nevertheless refuses to answer, and is thereupon cited for 
contempt and either called before the bar of the Senate to 
answer or indicted by a grand jury, No prospective witness 
in advance of such eventuality is entitled to have an 
advisory opinion concerning the constitutionality of the 
law as applied to his particular case. 

Appellants Show No Injury 

No showing of injury has been made by appellants, and 
none can be made, The only right which appellants allege 
to be involved is the right to claim the privilege against 
scidubacniednation under the Fifth Amendment, 


District Courtfs Order Leaves Appellant's 
Rights Intact 


The order signed by Judge Pine loaves the Fifth Ansnde 
ment rights of each appellant intact, It leaves intact his 
right to object to, or refuse to answer, any impertinent or 
immaterial question, It leaves intact his right to refuse, 
with complete impunity, to answer any question which may 
tend to incriminate him, It leaves intact his right to 
question the constitutionality of the se~vailled immunity 
Statute," section 3486 of Title 18, U. S.C, It leaves 
intact his right to challenge the jurisdiction of the 
committee, or the composition of the committee, or its 
authority, In no wey is any right which the appellant 
~-had-before the.issuance of. the order in any way circumscribed | 
or limited or rendered more difficult of exercise by reason 


of the District Court's order of April 10, 


wa ine 





Judge Pine*s order does not compel the witnesses to 
do anything that would not otherwise be required of them, 
It does not conmand their appearance before the conmittee 
except in response to a lawful swimons from the comnittee, 
which in and of itself would command such appearance just as 
strongly, 

Appellants Inconsistent 

Appellants are wholly inconsistent in arguing that 
"the proposed immunity will be spurious and unavailing" 
because the District Court's orders of April 10 "are invalid," 
It is the appellants here who are attenpting to overthrow 
the District Court's order, Cut for them, the order would 
Stand unchallenged, In such case, there can be no doubt 
that the order would be effective to meet the requirements 
of the statute, Appellants cannot consistently seel to 
attack the District Court's order and justify their right 
to attack it on the ground that they have been, are being, 
or will be injured by the fact that it is under attack, 


No Need for Court to Approve Specific Question 








Under subsections (a) and (b) of section 3486, where 
the questions are to be asked by authority of the Senate, 
and not by authority of the Court, the proper view is that 
the court should not be asked to pass upon any specific 
questions in advance, ‘hus the right of a witness to 
Object to a question for lack of pertinency will remain 
unimpaired, 

Either the Court must approve specifically every one 
of the questions which are to be asked of the prospective 
witness, thus substituting its judgment for that of the 
Legislative conmittee, or else it must leave the committee 
free to ask at least some questions without the specific 
prior approval of the Court, In the latter case, it is 

obvious. that. the provisions of the statute still apply, and-- =<... ---.9) ne 
the questions must be such as fall. within the statute 


or else the witness is not required to answer, 
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To deny the committee the right to ask any questions 
not specifically approved in advance by the Court is to_ 
make it impossible for the committee to follow up testimony 
actually given by the witness for the purpose of making a 
clear and coherent records or else to require the committee, 
having learned from the answers to some of its questions 
the nature of certain additional questions which should be 
asked, to come back to the Court for specific approval of 
those questions, the answers to which in turn may lead to 
further questions which will again have to be brought back 
to the Court for specific approval, and so on, ad infinitun, 


In the Ullman case, the Court was asked to approve 





certain specific questions because those were questions which 
had been asked before the grand jury (and, therefore, by 
authority of the court); but although it was there argued 
that the Court's order should not command the answering of 
other or further questions, the Court declined to be limited 
in this way and did in fact order the answering of other 
and further questions than those specifically approved in advance, 
Appellants May Not Halt Legisiative Inquiry 
Appellants have no right to prevent the committee from 
completing the preliminary procedural steps which will put 
it in a position, in the exercise of its discretion, to 
offer a grant of immunity under the statute, Appellants 
have no right to say whether or how the conmittee shall 
complete these preliminary procedural steps, The statute 
does not say that these steps are to be completed to the 
satisfaction of tho prospective witness; the statute says 
they are to be completed to the satisfaction of the District Court 
Statute Complied With 
The order of the District Court having been entered on 


April 10, the requirements of the statute with respect to such 


_.an order have been complied with, and the committee is in a 


position to offer each of these appellants, when he appears 


as @ witness, the grant of immnity for which the statute 





provides, This compliance with the statute is complete, 
The purpose of the statute was to procure a determination 
by the Court that certain prerequisites to the grant of 
immunity had been met, and to provide for the making of a 
permanent record by the Court with respect to this determina- 
tion, The Court has made this determination, and its order 
evidencing the determination has been entered, This fully 
satisfies the requirement of the statute that the "record 
show" such action to have been taken, 
This Court Has Passed On The Issues 

This Court already hag passed on the issues involved 
in this motion, By its order of April 9, 1957, stating 
that ‘no showing has been made of injury due to the pendency 
of the proceedings in the District Court,‘ this Court 
clearly and necessarily comprehended a finding that the 
issuance of the order applied for below would not injure 
the appellant nor adversely affect his rights, A contrary 
finding would have justified a ies, pending appeal of the 
denial of appellant's motion to intervene in the proceeding below, 


CONCLUSION 





Of all the facts and law of this matter ~ which boil 
down to the finding already entered by this Court, that 
‘no showing has been made of injury" to appellants or any 


of them, the motion for stay should be denied. 


J. G. SOURWINE 
Attorney for United States Senate 
Committee on the Judiciary and 
its Internal Security Subcommittee 


Certificate of Service 


Copy of the foregoing Opposition was handed to Messrs, 
Forer & Rein, counsel for Messrs. McElrath, Oka, Symonds and 


Glasser, in open court this 12th day of April, 1957, 
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By its order of April 12, 1957, the Court appeared to con- 
template that each party should have opportunity to reply to the 
supplemental memorandum of the other party, But appellants filed 
no memorandum by the deadline of April 18, preferring to consolidate 
their argument in a single memorandum entitled "Appellants’ Reply 
Memorandum in Support of Motion for Stay'"' which was filed, and 
served on appellee, on April 22. Under the circumstances it does 
not appear unreasonable that appellee should have one day within 
which to answer appellants memorandum, Accordingly, appellee 
moves the Court for leave to file the attached Reply to Appellants?’ 


Reply Memorandum in Support of Motion for Stay,‘ 


J» G, SOURWINE, 

Attorney for the United States 
Senate Committee on the Judiciary 
and its Internal Security Sub- 
committee 


CERTIFICATE OF SERVICE 
Copy of the foregoing Motion was personally served upon 
Messrs. Forer & Rein, counsel for appellants, this 23rd day of April, 
1957, 


Je Ge. SOURWINE 

Attorney for the United States 
Senate Committee on the Judiciary 
and its Internal Security 
Subcommittee 
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In view of the fact that appellants filed no supplementary 
memorandum as authorized by the order of this Court; in view of the further 
fact of the press of time both in regard to appellants? filing of their 
memorandum when they did and in regard to the least possible interference 
with the business of the Congress and the Committee; and in view finally of 
the fact that many of the points raised in appellants? reply are adequately 
dealt with in the memoranda previously filed by appellee; this reply will 
be confined to but.a few general observations. 

Appellants, disregarding the factors mentioned by appellee, attempt 
to minimize the seriousness of the injury to appellee from a possible stay in the 
instant case. Thus it is argued that no assertion has been made that a stay 
will delay or impede the enactment of legislation. However, it is obvious that 
4f the Congress is prevented from carrying out a duly authorized investigation 
its legislative function will be both delayed and impeded. Legislation can 
hardly fail to be affected both as to quality and as to timing by interference 
with the investigatory function upon which most legislation must necessarily 
depend. 

It igs asserted further that far from interfering with the legislative 
function a stay would actually effectuate the legislative purpose. This 
astounding proposition is apparently based on the supposition that the Congress 
in enacting the immunity statute intended that the prospective witness be 
allowed to exhaust the fullest possible judicial appellate review procedures 
before the Committee might avail itself of his testimony under the Act. Such 
a purpose can hardly be imputed to the legislators, for they, too, must have 


_ realized that the time consumed by appellate proceedings might render testimony 





secured thereafter worthless for all practical purposes. This is emphasized by =~ ~~ ~~ 


the fact that the statute provides for the District Court a carefully limited 








furietdbn, not necessitating appellate review at that stage. 

Insofar as the question of injury is concerned, appellants’ reply 
memorandum suffers from the yet more serious vice of failing to take cognizance 
of the proposition that the burden is primarily upon the party seeking an 
injunction to demonstrate irreparable injury as to it. In that respect 
appellants have failed completely. No amount of repetition would establish the 
truth of the assertion that by gaining immunity appellants would barter away 
their rights under the fifth amendment. Those rights may be recognized in one 
of two ways: (1) by recognition that the witness may remain silent so as to 
avoid incriminating himself, or (2) by recognition that as the witness speaks 
he will not be prosecuted as a result of his testimony. Both of these are 
equally valid methods of effectuating the purpose of the privilege against 
self-incrimination; neither implies a bartering away of the privilege. 

Appellants! assertion that the immunity granted to them might be 
ineffectual is devoid of merit. The very purpose of the provisions requiring 
a proceeding before the District Court is to prevent forever any collateral 
attack upon the grant of immunity. At the very least the Government would be 





estopped from ever questioning an immunity granted under the procedure set forth 
in the statute. 

The various issues relating to the merits of the appeal have been 
discussed elsewhere and that discussion will not be repeated. However, since 
appellants seem to have misunderstood the analogy of the proceedings before the 
District Court to warrants, subpoenas, show cause orders, and the like, it may 
be well to clarify that point. The instant proceeding before the District 
Court is analogous to the other proceedings mentioned under either of two 
theories: (1) on the theory that it is in aid of a present legislative 
proceeding, similar to court orders in aid of present administrative pro- 
ceedings, and (2) that it is a step ina possible future judicial proceeding, 
1.@., the contempt proceeding that may grow out of a subsequent phase of the 
hearing before the Committee. 

Appeallants’? reply memorandum is significant not only for what it 
states but also for what it fails to say. Nowhere do appelants explain 
how they can be properly before this court on numbers 13787 to 13790 -- cases 

which certainly have’ become mooted by the entry of forge Pinefgs order; and 
nowhere do appellants explain how they can have atewind afore: this ‘court oe, 


to appeal from the orders entered in numbers 13808 to 13811 -- cases in which 





sien ii = 


they were not parties at all. 

Appellants should not ask and the Court should not grant them a 
stay pending appeal of nunbers 13808 to 13811, where they have no standing 
to appeal; and a stay pending appeal in nwnbers 13787 to 13790 already has 
been denied by a panel of this Court in a decision which should not be 


overruled by another panel. 


J. G. SOURWINE, 
Attorney for the United States 
Senate Committee on the Judiciary 
and its Internal Security 

Subcomnitt ee 


CERTIFICATE OF SERVICE 
Copy of the foregoing Reply Memorandum was personally served upon 


Messrs. Forer & Rein, counsel for appellants, this 23rd day of April, 1957. 


Je G. SOURWINE 
Attorney for the United States eT 
Senate Committee on the Judiciary 
and its Internal Security 
Subcommittee 
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This supplementary memorandum is submitted pursuant to 


the order of this Court entered April 12, 1957. 


Supplementary Statement of Facts 


The statement of facts set forth in the memorandum 
accompanying appellants! motion for stay, under the subhead 
"The Proceedings. Below", should be supplemented and modified 
in the following respects: 

(1) The applications made to the District Court on 
March 1, 1957, were by J. G. Sourwine, the authorized repre- 
sentative of the Committee on the Judiciary of the United Stat¢s 
Senate and the internal Security Subcommittee thereof, not by 
the Subcommittee alone, 

(2) The orders entered by the District Court on 
April 10, 1957, in terms "approved" the applications of the 
Subcommittee, 

(3) These orders of April 10, 1957, were issued on 
the basis of the applications on behalf of the Committee on the 
Judiciary of the United States Senate and its Internal Security 


Subcommitte>. supported by substantial evidence presented to 







the Court with respect to each of the allegations of the 
applications, such evidence including a certified copy of a 


resolution of the Committee on the Judiciary showing the ~ = = | 
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the order of this Court entered April 12, 1957. 


Supplementary Statement of Facts 


The statement of facts set forth in the memorandum 
accompanying appellants! motion for stay, under the subhead 
"The Proceedings Below", should be supplemented and modified 
in the following respects: 

(1) The applications made to the District Court on 
March 1, 1957, were by J. G. Sourwine, the authorized repre- 
sentative of the Committee on the Judiciary of the United States 
Senate and the Internal Security Subcommittee thereof, not by 
the Subcommittee alone, 

(2) The orders entered by the District Court on 
April 10, 1957, in terms "approved" the applications of the 
Subcommittee, 

(3) These orders of April 10, 1957, were issued on 
the basis of the applications on behalf of the Committee on the 
Judicitary of the United States Senate and its Internal Security 
Subcommitte>. supported by substantial evidence presented to 
the Court with respect to each of the allegations of the 


applications, such evidence including a certified copy of a 
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authority of the Subcommittee and the nature of its inquiry; 
an affidavit by the Chairman of the Committee on the Judiciary 
of the United States senate”, certified copies of letters of 
notification to the Attorney General pursuant to 18 U.S.C. 
3486, and letters from the Acting Attorney General stating 
that he did not desire to be heard regarding the applications 
and would interpose no objection to the issuance of the orders, 

(4) The appeals in numbers 13808, 13809, 13810 and 
13811 were taken from these orders entered by the District 
Court on April 10, 1957. 

(5) The subpoena issued for appellant Glacser had 
not been served prior to entry of this Court’!s crder of April 
12, 1957, temporarily staying the effectiveness of the order 
of the District Court entered cn April 10, 1957, and such 
subpoena has been recalled by the Subcommittee. The hearing 
of the Subcommittee scheduled for April 30, 1957, pursuant to 
subpoenaes served on appellants McElrath, Oka and Symonds 
has been continued without date, subject to further order of 
the Subcommittee, Counsel for the respective appellants have 


been advised with respect to these matters, 


1/ Senator Eestland's affidavit stated, in part: 


"Information at hand respecting the threat of treason, 
sabotage, espionage, sedition or seditious conspiracy, both 
in the Hawaiian Islands and elsewhere, to the possible serious 
and immediate endangering of the national security or defense 
of the United States needs verification and amplification to 
provide a proper basis for congressional action designed so 
far as possibie to meet such threatened danger. 

"Time is of the utmost importance in securing the testi- 
mony needed and desired to supplement, verify or amplify 
information already at hand. Even such delay as might be 
involved in appeal procedure in the Court of Appveals might 
be sufficient to thwart or frustrate the Committee's purpose 
to secure the needed and desired testimony in time to permit 
formulaticn and enactment of appropriate legislation while 
it will heve maximum impact and effect in preserving and 
ro reo tte the national security and defense of the United 

ates, 


ous 





ARGUMENT 


Ie 


In order to enjoin the proceedings herein, appellants 
have a duty to show that the possible damage to them from a 
continuation of the proceedings far outweighs any injury to 
the appellee: resulting from a stay, It is clear that in 
the instant case such a showing is wholly impossible. The 
effect of a stay order by the Court would be to harm and to 
frustrate the Congressional investigation presently in being. 
It is axiomatic that courts will not interfere with the 
operation of the Legislative Branch unless there is an 
absolute and clearly demonstrable necessity therefor, and 
unless there is absolutely no other way to safeguard individual 
rights. As a matter of fact there are few, if any, examples 
of court interference with the legislative process such as 
would result if a stay order were entered in the instant case. 
If prospective witnesses in Congressional proceedings had 
the right to full judicial, appellate review proceedings 
before even proceeding to testify, the activities of the 
Congress and its committees could well be brought to a stand- 
still, for as this Court knows, appellate proceedings, if 
carried to the highest courts, might well exceed in time the 
term of a Congressional session or the life of a particular 
Congressional investigation, It is obvious, therefore, that 
so far as appellee is concerned, the possibility of injury 
is not only apparent and extreme, but it is also of such an 
unusual nature that every conceivable presumption ought to be 
indulged in to prevent its occurrence, 

On the other hand, appellants can point to no present 
injury whatever, The injury to them is purely speculative. 


For example, the committee may never call them as witnesses; 





or if they are called as witnesses, it may never question them 
concerning activities as to which they might desire to invoke 
their privilege against self-incrimination under the Fifth 
Amendment; or if they do assert privilege under the Fifth 
Amendment the committee may not wish to offer them immunity 
under the statute; or if immunity is offered under the 
statute, the appellants may desire to testify in response so 
as to mature the grant of immunity; or if such testimony is 
refused, the Congress may not proceed against them for contempt, 
The possible harm to appellants at this point could hardly 

be more speculative. And there is, therefore, no urgency 
whatever to grant them presently the relief they ask for, 

Moreover, it would appear that the Court should not 
indulge in the presumption or the assumption that the grant 
of immunity will be injurious to appellants. If any specula- 
tion is to be made, the Court might well conclude the grant 
of immunity would be beneficial rather than injurious so far 
as the recipients of immunity are concerned, 

It would appear that appellants' asserted rights could 
be very effectively safeguarded by litigation and appellate 
procedures growing out of any contempt citations that might 
possibly result from the proceedings presently contemplated 
by the committee, Court litigation at this point, therefore, 
is entirely premature, In view of the far reaching conse-~ 
quences to the operations and functioning of a co~-equal 
branch of the Government, on the one hand, and the availability 
of effective, judicial review, if and when an invasion of 
appellants! rights actually has occurred, on the other hand, 
the Court should deny a stay for that reason alone, 

Moreover, there is another strong public-interest reason 


why the order of a District Court pursuant to 18 U.S. Code 





- section -3486.should not..be. subject. to collateral attack. =... _....... 


afis 





The Court certainly should not indulge in a premature 
construction of the statute which would render it unconsti- 
tutional, where -~ to say the least -- a constitutional 
interpretation is possible, 

The duty of courts, in construing congressional enact-~ 
ments, to take care to interpret them so as to avoid a danger 
of unconstitutionality (as pointed out by the Supreme Court 
in United States v. Congress of Industrial Organizations, 

68 S, Ct. 1349, 335 U. S. 106, 92 L. Ed. 1849, and in 
United States v. Harriss, 74 S. Ct. 808, 347 U. S. 612, 
98 L. Ed. 989) has been repeatedly recognized by this court?/ 

Thus, in Duehay v. Acacia Mutual Life Insurance Company, 
70 App. D.C. 245, 105 F, 768, 124 A.L.R. 1268, this Court 
held that the cardinal principle of statutory construction 


is to save and not destroy, and as between two possible inter 
pretations, by one of which the statute would be unconstitu- 
tional and by the other valid, the plain duty of the court 
is to adopt that which will save the statute, and the rule is 
the same even to avoid a serious doubt, (Emphasis supplied). 
A statute is not to be declared unconstitutional unless 
clearly so, this Court said in Lindsey v. United States, 77 
U. S. App. D. C. 1, 133 F. 2a 368. 
Courts must avoid the issue of constitutionality if the 





statute which is being interpreted is susceptible of any 





2/ It is interesting that one of the early but leading 
cases on this point was Thompson v. Riggs, 6 D.C. 99, 
affirmed 72 U.S. 663, 5 Wall, 663, 18 L. Ed. 704, 
in which it was held that for a legislative act to be 
pronounced unconstitutional the opposition between 
the Constitution and the act in question should be 
such as to lead the court to a clear and strong 
conclusion of their incompatibility with each other, 


-6- 


reasonable interpretation consistent with constitutionality, 
this Court held in First Iowa Hydro-Electric Co-op v. 
Federal Power Commission, 80 U.S. App. D.C, 211; 151 F. 2d 
20, reversed 66 S, Ct. 906, 328 U. S. 152, 90 L. Ed. 1143; 
rehearing denied 66 S, Ct. 1336, 328 U.S. 879, 90 L. Ed. 1647, 
And in Blackmer v, United States, 60 App. D. C. 141, 49 
F, 2d 523, certiorari granted 52 S. Ct. 19, 284 U. S. 602, 
76 L. Ed. 516, affirmed 52 S. Ct. 252, 284 U. S. 421, 76 L. Ed. 
375, this Court held that a statute should be construed so 
as to avoid grave doubts of its constitutionality, if such 
construction is fairly possible. 
In Naganab v, Hitchcock, 25 App. D. C. 200, affirmed 
26 S. Ct. 667, 202 U. S. 473, 50 L. Ed, 1113, this Court held 
that in passing on the constitutionality of statutes generally, 
it is a well settled rule that nothing but a clear violation 
of the Constitution will authorize the courts to overrule 


the legislative will, and, where there is reasonable doubt 


as to the constitutionality of an act, it must be resolved 
in favor of the act. And in United States ex rel. Bernardin 
v.. Seynour, 10 App. D. C.. 294, affirmed United States v. Duell, 
19 8. Ct. 286, 172 U. S..576, 43 L. Ed. 559, this Court held 
that the fact that a court entertains doubt as to the consti- 
tutionality of a statute is of itself sufficient ground for 
upholding the power of the legislature in enacting the law. 
And in Pelley v. Botkin, 80 U..S. App. D. CG. 251, 152 
F, 2d 12, having found that the Subversive Activities Control 
Act. is not "plainly and palpably void", this Court held that 
@ presumption exists in favor of its validity. | 
The so-called "immunity statute", 18 U. S. Code 3486, 
is susceptible of construction as a constitutional statu'te. 
It. is possible to hold that the purpose and intent of sub- 


sections (a) and (b) is the same as the purpose and intent of 





subsection (c), despite certain differences in language. 
The court need not hold that the "approval" under subsection 
(b) 18 any more or less than approval of the application 
for an order, Since a constitutional interpretation is 
possible on the face of the statute, the court is not 
compelled by any portion of the legislative history to 
construe the law in such a way as to find it unconstitutional. 
Appellants indicate that the District Court has no power 
to issue orders in connection with immunity to be granted by 
a Conmittee of the Congress. One of the aspects of that 
argument is that a proceeding to obtain such an order is not 
a "case or controversy" within the meaning of Article III 
of the Constitution, 
If appellants' restrictive view as to the power of 
courts of the United States under Article III were correct, 
the courts would be precluded from issuing warrants, subpoenaes 


duces tecum, show cause orders, temporary restraining. orders, 


disbarment orders, orders revoking bondsmen's licenses, 
orders in aid of the jurisdiction of administrative agencies, 
etc., in all of which there are no present adverse parties 
before the court, Article III has never been given such a 


narrow construction, 





To have a "case or controversy" under Article III of the 





Constitution, it is enough that there exist "present or 
possible adverse parties" whose contentions are submitted to 
the court for indication (In re Pacific Railway Commission, 
32 F. 240, 255). This is the situation here, There is the 
possibility of some future criminal prosecution of one of 
these prospective witnesses for or in connection with some 


matter or thing concerning which he may testify under a grant 





of immunity. It is important that in connection with any 
such case, the witness be able to establish the validity of 
his immunity grant. 

It is also possible that there may be in the future a 
contempt proceeding against one of these witnesses for refus- 
ing to answer a proper and pertinent question even though 
offered immunity with respect to all matters and things 
concerning which he might testify responsively in his answer, 
In such case also it would be important to know that the 
offer of immunity was valid, 

In either of the circumstances suggested above, there 
would be adverse parties; in the first case, the witness and 
the Government; in the second case, either the witness and 
the Senate, or the witness and the Government, 

As pointed out in the Pacific Railway case at page 257 
in the note, "Proceedings to perpetuate testimony, where 
litigation is expected or apprehended, are within the ordinary 
jurisdiction of courts of equity, and come under the designa- 
tion of ‘cases in equity!’ in the Constitution." Similarly, 
perpetuation of a record of judicial determination of compliance 
with important procedural prerequisites to a grant of immunity, 
where litigation is expected or apprehended is within the 
jurisdiction of the district courts under 18 U. S. Code 3486. 

It is obvious that the proceeding before the District 
Court was a proceeding in aid of a legislative inquiry. As 
appellants have clearly stated in the memorandum accompanying 
their motion for stay, the application to the District Court 
was "for crders requiring appellants to testify under 
18 U. 8. Code 3486 (a) and (b)." (Emphasis supplied), The 
important effect of the Court's order is not to compel the 
appellants to appear and testify or give evidence (for this can 


a 





and will be compelled by the inherent power of the committee 





itself), but to require that when the appellants do appear, 
if they do, they appear pursuant to 18 U. S, Code 3486 (a) 
and (b), To state the matter in another way, the effect of 
the District Court's order is to put the committee in a 
position to offer each of the witnesses a valid and unchal- 
lengeable immunity. 

Just as a Federal court may, in an ex parte proceeding, 
order the issuance of a warrant of arrest, or a subpoena 
duces tecum, or a search warrant, in aid of a possible or 
expected criminal proceeding, s0 a court may, in an ex parte 
proceeding, issue an order of the type provided for by 18 
U. S. Code 3486, in aid of a legislative proceeding. That 
is all that is here involved, 

Appellants have also indicated that under appellee's 





interpretation of the statute the District Court has no real 
function to perform, That is not appellee's position, 

The statute requires the court to make a determination 
with reanect to compliance or non-compliance with the proceduran 
prerequisites to a valid grant of immunity. The court may finu 
non-compliance, in which case it will not approve the applica- 
tion nor enter the order applied for, If the court does find 
compliance, and enters its order showing that fact, the order 
is not subject to collateral attack but becomes conclusive 
with respect to the matters determined by the court, and 
thereafter only a valid offer of immunity followed by testimony 
of the witness in response thereto need be shown in order to 


make the immunity effective, , 


nt On 








The function of the court to determine whether there 
was compliance with the procedural requirements of the 
statute, and the purpose to safeguard the rights of those 
who have been granted immunity pursuant to the procedure 
prescribed by the statute by having its order stand as a 
conclusive bar to prosecution inconsistent therewith, are of 
considerable importance, and can hardly be dismissed as 
insignificant. 

Finally, it must be remembered that unlikelihood of 
reversal exists here if for no other reason than that in 
Numbers 13,787 and 13,788, 13,789, and 13,790, the appeals 
are moot, (as well as having been premature since no one 
of appellants has suffered any legal injury) and that in 
Numbers 13,808, 13,809, 13,810 and 13,811 appellants, not 
having been parties to the proceeding below, have no stand- 
ing to appeal. To stay the effectiveness of the District 
Court's order would, therefore, be merely to delay the Senate 


committee in its legislative course, to no ultimate purpose, 


Tit. 

There is precedent for denial of a stay in these circum- 
stances, In the Ullman case, after the Justice Department had 
presented its application, and the District Judge had given 
notice that he would sign an order, counsel for the witness 
moved for (1) a stay and (2) their own form of order, Judge 
Weinfeld refused the stay. Counsel for the witness appealed 
to the Second Circuit, and also asked the Second Circuit to 
Btay the proceedings. The Justice Department filed a motion 
to dismiss the appeal, claiming the order was not appealable 
within Section 1291, Title 28, u. S. Code. The Court of 
Appeals of the Second Circuit issued a written opinion: 


wt 











"Motion to dismiss appeal granted on the authority of 


Cobbledick v. United States (309 U. S. 323). Motion for 





stay dismissed as moot since motion to dismiss the appeal 
4s also being hereby granted." See also, 350 U. S. at p. 425, 
The situation here is of course analogous, 

Moreover, a division of this Court denied a stay just 
prior to the entry of Judge Pine's order herein, rejecting 
arguments quite similar to those made by appellants in 
connection with this renewed application, If a stay pending 
appeal were now granted, there would appear to be a conflict 
with the original order denying a stay. It is submitted 
that the Court here should follow its own precedent and that 


of the Ullman case, 





CONCLUSION 
Wherefore, it is respectfully requested that the motion 
for stay pending appeal be denied. 


Attorney for the United States 

Senate Committee on the Judicia:y 

and its Internal Security 
Subcommittee 


CERTIFICATE OF SERVICE 


Copy of the foregoing Supplemental Memorandum was 
personally served upon Messrs, Forer & Rein, counsel for 


appellants, this 18th day of April, 1957. 


Attorney for the United States 

Senate Committee on the Judiciary 

and its Internal Security 
Subcommittee 
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question then arises a6 to whas, if any, new burdwa or 
obligation nab been imposed Veo the witness Ly virtue oF 
the applicable provisiona of Title 18, Section 3456. 

Two rey elements ave insvci.ed in the Lleuwisletion, First, 
the power to grant immunity te : witness who wight otherwise 
ineriminate himself by his testimony and, second, the pro- 
tection that Congress has Boupht to give the witness by 
having, the statutory procedural prereguisites tu the rranting 
of such immunity passed upon ond recorded in a court of law, 
But neither of these two dominant asoects cf the lestalation 
in question add any additional cvurde: cr any burdene at all 
to the witness, On the contrary, Jt tu our view chet the 
legislation in questicn is designed to protec. the witness, 
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Thereafter, of courses, & habeae corpus proeseding would be 
available to him to test the legality of his detention, if 
he were confined, 
Prior to the occurrence of any of these events, the 
District Court said, it would be clearly premature for the 
District Court to allow intervention, Counsel for the witness 
in question rely on Section 24, F, R. C. P. A reading of this 
rule, the court below held, discloses no basis for the conten- 
tion that this rule is applicable, 
r | These issues have been litigated, Now this Court ia 
asked to overturn the ruling of the District Court. What is 
more, this Court is being asked, in the proceeding now before 
4t, to tell the court below, even without deciding that that 


court was wrong, that it cannot even hear a presentation con 


behalf of the Committee on the Judiciary of the Senate of thea 
United States, Here we have the spectacle ci 3a: beenv.sd 
intervenor, whom the District Court has held ns no right to 


intervene, taking control of the progress of the case, 
While there are no cases piacisely in potnt as to the 
Situation created by this statute, nevertheless, clearly 


epatablishec and often repeated principles support the position 





taken by the lower court. Piece-meal litigation is deoried 
and should be avoided. If piece-meal litigation such as this 
effort on the part of the movant were sllowed to atand, the 
investigative processes of the legislative arm of the Goverme 
ment might well be frustrated or atultified. Inordinant 
delays would result. 

Mr, Ju-sice Frankfurter, in Cobbledick v. United States, 
309 U. S. 323, 1n addreasing the question of avoiding delays 


.dnoident..to piece-meal litigetion, stated at..page 326%. 








"Tn thus denying to the appellate courts the 
power to review rulings at nisi prius, generally, 
until after the entire controversy has been con- 
eiuded, Congress haa sought to achieve the 
effective conduct of litigation. For purposes 
of appellate procedure, finality - the idea 
underlying ‘final judgments and decrees! in 
the Judiciary Act of 1789 and now expressed by 
‘final decisions' in § 128 of the Judicial Code - 
48 not a technical concept of temporal or physical 
termination, It is the means for achieving a 
healthy legal system. A8 an instrument of such 
policy the requirement of finality will be en- 
forced not only against 4 party to the litigation 
but against a witness who 13 @ stranger to tne 
main proceeding. Neither a parvy nor a non-party 
witness will be allowed to take to the upper 
court a ruling, wnere the result of review will 
se ‘to halt in the orderly progress of a ceus2 
end consider incidenvally a auestion which has 
happened to cross the path of such litivation. 


Congress, in corducting a legislative inquiry, 18 cer- 
tainiy envitled to provide immunity to a witness who mignt 
otherwise incriminate himself in an effort to cooperate with 
she iegislative inquiry, (Ullmann v. United States, 350 U.S. 
4e2 (1956) ). 

Congress certainly is also entitied to make provision for 
action by a court of record to pass upon anc %o record the 
satisraction of the preliminary and procedura. requiremer ss o% 
the status :, 

It ls respectfully submitted that tots premature erfort 
to frustrate the legislative processes of the Congress of “he 


United States should not he allowed to succeed, 
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